Articole considerate cele mai bune dintre publicatiile reviste din ultimii 4 ani:

1. Prof. univ. dr. Simina Tanasescu, Who Is Defending the Romanian
Constitution? Between Presidential Obligation and Constitutional
Adjudication, Articol publicat in Analele UVT - seria Drept, nr. 1-2/2008, p. 27

Who Is Defending the Romanian Constitution?

Between Presidential Obligation and Constitutional Adjudication

Professor Elena Simina TANASESCU, PhD

Faculty of Law, University of Bucharest

Abstract

Defending the Constitution and guaranteeing its supremacy have become increasingly normal
in modern states governed by the rule of law under the strong influence of constitutionalism. An
observer may even note that, at least in Europe after the Second World War, these functions are
generally imparted upon heads of states and constitutional jurisdictions, as consequence and direct
application of theories of both Hans Kelsen and Carl Schmitt. This paper will try to find out the
peculiarities of the Romanian pattern and how they adjust to the “reality proof”. Based on a specific
case and a brief presentation of its political context we will try to observe the balance of powers
established by the text of the Constitution and analyse how it functions in reality only to finish with
the conclusion that this capacity of for overview poses potentially dangerous challenges to the
traditional self restraint of the Romanian Constitutional Court.
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The question regarding the guardian of the Constitution is not new, nor is the debate between
Hans Kelsen and Carl Schmitt unknown. Defending the Constitution and guaranteeing its supremacy
have become increasingly normal in modern states governed by the rule of law under the strong
influence of constitutionalism. An observer may even note that, at least in Europe after the Second
World War, these functions are generally imparted upon heads of states and constitutional
jurisdictions, as consequence and direct application of theories of both Hans Kelsen and Carl
Schmitt. This paper does not have as goal to address whether the Romanian Constitution has
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followed one specific model. The Romanian Constitution, adopted in 1991 and revised in 2003,
clearly embraced a mid-line and this choice does not seem to be unique; France and Portugal have
also empowered both the head of the state and a constitutional jurisdiction with attributions relating
to the respect and guarantee of the Constitution.

However, it is the “living Constitution” that makes the difference between all these models and
sometimes reveals unknown aspects of well-known legal institutions. The Constitution provides the
legal framework for the political game, while constitutional judges interpret those legal boundaries to
politics and politicians, despite possible interferences in this process coming from other actors.
Whenever judges review a normative decision, that is a decision taken by another public authority,
they risk putting in danger their own legitimacy simply by making possible the interpretation that
they are replacing the appropriate decision-maker. An otherwise technical and sometimes even dull
legal decision, regarding mainly the conformity of a political decision framed in legal terms with
provisions of the Constitution, may easily become politically sensitive due to the subject matter or
due to the types of rules involved. All of a sudden judges find themselves transformed into political
bodies that have to obey rules of the political game, including an intense public scrutiny of their
nomination procedures as if they were political actors. While a precise definition of the concept of
“political questions” is not yet available, nor a clear dividing-line between legal questions and
political ones, courts in general and constitutional courts in particular seem to have developed at least
two basic techniques in order to deal with such sensitive issues, namely non-justiciability and self
restraint.

This paper will try to find out the peculiarities of the Romanian pattern and how they adjust to
the “reality proof”. Based on a specific case (I) and a brief presentation of its political context (II) we
will try to observe the balance of powers established by the text of the Constitution (I11) and analyse
how it functions in reality (IV) only to finish with the conclusion that this capacity of for overview
poses potentially dangerous challenges to the traditional self restraint of the Romanian Constitutional
Court (V)

I. The case

In a first decision (n°375/2005) the Constitutional Court reached the conclusion that some of
the provisions of a legislative package dealing with the reform of the judiciary are unconstitutional,
basically: (i) those which obliged members of the Superior Council of Magistracy to choose between
their activities at the courts and the activities within the Council, (ii) those which put an end to all on-
going mandates of presidents of courts at the moment of coming into force of the legislative package
and (iii) those which made impossible for magistrates to cumulate salaries with retirement pension in
case they were professionally active after they had reached the age-limit for retirement and which
fixed a new age limit for the retirement of magistrates to be enforced to all current magistrates from
the day the legal packaged came into force.

This decision had two separate opinions. Three judges' considered that incompatibilities
established through the new legal provisions for magistrates are not unconstitutional as they do not
infringe upon the principle of independence of magistrates. One judge? considered in a separate
opinion that even the provision regarding the age limit for retirement was not unconstitutional as
nothing in the Fundamental law limited the discretionary competence of the legislator to fix such
thresholds or incompatibilities for magistrates.

! Aspazia Cojocaru, Gabor Kozsokar, Constantin Doldur.
2 Constantin Doldur.



Days later the Constitutional Court ruled in a second decision (n°419/2005) regarding the same
provisions of the same legal package because the President of Romania asked it “to check how did
the Romanian Parliament bring into line the criticised legal provisions with the decision of the
Constitutional Court n°375/2005”. The Court ruled that the parliamentary re-examination of the
legislative package managed to solve all situations of unconstitutionality save one, namely the age-
limit for the retirement of magistrates. Since in its new version the legal package no longer referred
to the general law on retirement (valid for all professional categories), but only made a general
reference to a law dealing with the retirement of magistrates, the Court considered that this particular
provision “could be interpreted as constitutional if understood that it referred to a future law that will
provide for a specific age-limit for the retirement of magistrates” necessarily different than the age-
limit foreseen for all the other categories of employees. However, to avoid a vacuum legis, until this
future law would be adopted by Parliament, the provision of the precedent law on the Status of
magistrates (the one that was entirely revised through the new legislative package dealing with the
reform of the judiciary), namely article 64 of Law 303/2004, should be considered as enforceable.
This second decision had no separate opinion, not even with regard to the age-limit of retirement.

Note has to be made here with regard to article 64 of Law 303/2004 — it was expressly
abrogated through article 89 of the legislative package dealing with the reform of the judiciary.

I1. The political context

The law twice discussed by Parliament and twice examined by the Constitutional Court has a
peculiar history.

The reform of the Romanian judiciary has developed over the past decade from a legitimate
goal into a goal in itself and even a continuous and never ending process. Following the adoption of a
much awaited, long time prepared and quite consistent legal package (three pieces of legislation
concerning (i) the general organisation of the judiciary, (ii) the statute of magistrates and (iii) the
organisation and functioning of the Supreme Council of Magistracy) dealing with the reform of the
judiciary in the late autumn 2004, days before parliamentary and presidential elections, the entire
legal framework of the judiciary has been re-drafted during spring 2005 by the current Government
in place.

The new Government had a different political colour than the one who managed to pass the
laws dealing with the reform of the judiciary. In fact, parliamentary elections of November 2004 did
not come up with a clear-cut result; the political party (Social Democratic Party) initially disposing
of a relative majority of seats in Parliament® has not succeeded to invest an Executive. An electoral
coalition (made up of the Liberal Party and the Democratic Party) added up with representatives of
the Hungarian minority and another minuscule party (Conservative Party) managed to get a fragile
majority of votes for their programme and Cabinet members. Following some political migrations,
this coalition also managed to secure a majority of seats in both Houses of Parliament.

The new Government proceeded to make radical legislative changes in several areas, among
others the judiciary. In relatively short laps of time (approximately three months) the Executive has

® Due to a well-known phenomenon, called « political migration », members of Parliament elected on the lists of one
party may change their political affiliation thus changing also the political composition of Parliament. Asked whether
provisions of Standing Orders (of both Houses of Parliament) which allow for this situation to be quite frequent are
consistent with the Constitution the Constitutional Court ruled they are as long as « political migration » does not
affect the ratio between majority and opposition in Parliament (decisions n°45 and 46/1994 published in the Off.Gaz.
n°131/27.04.1994)



come up with an entirely revised legal package concerning the reform of the judiciary. While
declaring that the legal framework needed to be adopted with the exact wording to be found in the
bill of the Executive and that any modification brought to it via parliamentary debates would only be
detrimental both to the legal text and to the reform of the judiciary, the Government decided to add
this legislative package to another one (dealing with the restitution of property abusively confiscated
during the communist regime) and put them in front of Parliament through a particular legislative
procedure: assuming its responsibility* on a so-called “reform bill”. The Executive succeeded to pass
this consistent “reform bill”, although with a few cosmetic changes resulted from the political
bargaining in Parliament where opposition worked hard to re-draft some provisions.

Despite this minor success, at the end of parliamentary procedures opposition addressed an
impressive list of issues to the Constitutional Court. Most of those issues had been raised also with
Government, but did not gather its consent, and were still considered highly problematic by a large
number of MPs. They referred to the normative content of both legal packages presented by
Government as one bill (intrinsic constitutionality), as well as to the very fact that two such different
legal packages could (not) be passed as a unique bill (extrinsic constitutionality).

Following a difficult and somewhat controversial decision of partial unconstitutionality ruled
by the Constitutional Court (see above decision n°375/5.07.2005) a full scale political storm was
unleashed. The Executive and MPs supporting it loudly, publicly expressed their frustration, at the
same time questioning the political independence of members of the Constitutional Court and even
the legitimacy of the institution. The horribile dictu “political decision” has been used.> Journalists
suddenly discovered the existence of the Constitutional Court and found it ... unconstitutional
because not validated by principles of moral politics valid in the XVIlith century®, while magistrates
all over the country found the best occasion to remember all the difficulties they ever faced in their
relation with the Constitutional Court through the exception of unconstitutionality’. A portion of the
legal doctrine and practitioners rushed with examples of comparative law, from countries where
judicial review is accomplished by regular courts®, while another part delicately tried to defend the
Constitutional Court not so much for the merits of that particular decision®, but more on the grounds
of institutional architecture and checks-and-balances theory. On top of everything, the President of
Romania initially declared he was not surprised with the decision, since it came from a Constitutional

* Article 114 of the Romanian Constitution provides that “Government may assume its responsibility before the
Chamber of Deputies and the Senate, in a joint session, with respect to a programme, statement of general policy, or
a bill.” The Government is considered dismissed if a motion of censure, tabled within three days after the
presentation of the programme, statement or bill, is passed. Otherwise, the political programme or the statement of
general policy are considered binding, or the bill is considered adopted. However, the revision in 2003 of the
Constitution added a few words to article 114 in order to underline the importance of Parliament in this process: the
bill presented is deemed to have passed “be it modified or supplemented with amendments consented by
Government”. Thus, the wishful thinking of the Executive with regard to the precise wording of a bill passed through
this particular procedure has been slightly twisted.

® “In my opinion, it is more a political decision, than legal and constitutional” declared the president of Democratic
Party, Emil Boc, who is also professor of constitutional law at a public university in Cluj Napoca.
http://www.bbc.co.uk/romanian/news/story/2005/07/050706 _reactii_curte.shtml (last visited 28.05.2007)

® (Catalin Avramescu, “Desfiintarea Curtii Constitutionale” (“Dismantling the Constitutional Court”), in
Cotidianul 4.10.2005, at http://www.revista22.ro/html/index.php?art=2092&nr=2005-10-04 (last visited 28.05.2007)
"http://www.sojust.ro/sistemul-juridic-din-romania-raport-independent/8-curtea-constitutionala-si-avocatul-
poporului.html (last visited 28.05.2007)
®http://www.sojust.ro/sistemul-juridic-din-romania-raport-independent/8-curtea-constitutionala-si-avocatul-
poporului.html (last visited 28.05.2007)

° Simina Tanasescu, comment on decisions n°375/2005 and n°419/2005 in Curierul Judiciar 7-8/2005, p. 1 et seq.
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Court with a composition established almost entirely under the previous Government by the main
political party now in opposition. There have been a few days in the summer of 2005 when the very
fate of the Constitutional Court seemed “doomed” for reasons that had little to do with judicial
review or the reform of the judiciary.

Decision n°375/2005 proved to be a highly sensitive one, despite its limited effects (partial
unconstitutionality). Some observers qualified it as “political” not because of the subject matter or
(lack of legal) arguments, but due to the impact it had on the general public.

However, a few days latter the President of Romania declared that, although he personally did
not agree with the decision made by the Constitutional Court, in his capacity of Head of the State he
has to take note of it and try to move things forward. While announcing that he had spotted a
potentially difficult situation for state authorities, who might be tempted to disregard the decision of
the Constitutional Court, the President decided to make use of his function of mediator between State
powers (article 80 of the Constitution) and asked leaders of political parties represented in Parliament
and the President of the Constitutional Court to take part at a discussion at Cotroceni Palace.

The political context was even more complicated with collateral evolutions and political
intentions and actions of a much bigger scale and number of actors. Only to present the essential, it is
worth mentioning that meanwhile, due to the negative impact'® the decision of the Constitutional
Court had on the political scene, the Prime Minister announced his intention to resign. His argument
was that the reform of the judiciary seemed to stall due to the decision of a court, which was
considered to be yet another proof of the tough resistance the system was opposing to being
reformed. Political consultations started immediately, as well as talks on potential anticipated
parliamentary elections. However, clear provisions of article 89! of the Constitution were quickly
noticed and ways around them were looked for.

In fact, this was just another attempt to force anticipated elections into a political regime which
had barred them on purpose, in order to guarantee a political stability which was not necessarily
guaranteed in the democratic (far) past of the Romanian State (particularly between the two World
Wars). Also, this was a desperate try to get a comfortable if any majority in Parliament for a
Government and a President who both knew they would have a hard time if they were to base all
their future (political) actions on the volatile majority then existing, faced with a numerically strong
opposition. Despite all these considerations, a few days after his first announcement related to the
resignation, the Prime Minister decided to no longer resign due to an extreme situation in the country
(severe floods affected an important part of the territory), which offered no room for an electoral
campaign.

In this general turmoil, the President of Romania managed to rise above all trouble and held
consultations with leaders of political parties represented in Parliament, together with the President
of the Constitutional Court. The result consisted in a mere confirmation of Constitutional provisions
referring to the effects of unconstitutionality decisions™®: Parliament had to re-examine the articles

19 And not so much to the negative legal or institutional consequences on the general reform of the judiciary, which
is a process still going on and is not likely to end in the nearby future in Romania.

1 Article 89 of the Romanian Constitution mentions the possibility of anticipated general elections only in the rare
situation “where no vote of confidence to form the Government has been obtained within 60 days after the first
request and only after rejection of at least two request of investiture”.

12 Article 147 of the revised Constitution provides that « Any provisions of laws and ordinances in force, as well as
of standing orders, which are held as unconstitutional shall cease their legal effects within 45 days from the
publication of the decision ruled by the Constitutional Court if Parliament or Government, respectively, have failed
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found unconstitutional by the Court. At this stage, and according to the Constitution, the resulting
legal text was supposed to be constitutional, without any need for supplementary checks. However,
the President of Romania decided a second check by the Court was part of the bargain and stuck by
his part of the deal.

Debates in the joint session of Parliament™ on texts found unconstitutional ended up with a
new wording of the law. Since the President had not used his power to notify the Constitutional
Court with regard to the draft-law on the reform of the judiciary, he did so on this occasion. Only this
time the President did not ask the Constitutional Court to perform its duty and control the conformity
with the Constitution of the new wording of the law; instead he asked the Court to check “whether
the new phrasing of the texts followed the indications given by the Court in its previous decision”. In
other words, the President did not ask the Court to perform its normal function and evaluate a law
against the standard of the Constitution, but rather to check whether Parliament enforced decision
n°375/2005 or not. This was no longer in the realm of the Constitutional Court. However, as
mentioned before, the Constitutional Court preferred to answer in formal and legal terms to what it
had considered to be a formal notification over a legal act.

Decision n° 419/2005 had all chances to be a purely “political” one, but thanks to the approach
taken by the Constitutional Court it became highly technical, with even more limited consequences
(constitutionality with interpretation) than decision n°375/2005. At the same time, its impact on the
general public was less strong, although, in fact, its legal effects were comparatively more important.
After all, it was this last decision of the Constitutional Court that ended the debate on the legal
framework of the judiciary reform.

Finally, the President declared that decisions of the Constitutional Court have to be respected,

laws adopted by Parliament have to be enforced and words given cannot be taken back (with a clear
hint to the attitude of the Prime Minister who changed his mind with regard to resignation).

I11. Constitutional provisions and their interpretation
A. Constitutional provisions ...
Let us start with quoting the relevant provisions of the Constitution:

Art.1 para.5 (Romanian State) — “The respect of the Constitution and of its supremacy, as well
as of the laws is compulsory in Romania.”

Art.80 para.2 (Role of the President) — “The President of Romania shall watch the respect of
the Constitution and proper functioning of public authorities. To this effect he shall act as a mediator
between State powers as well as between State and civil society.”

meantime to put them in line with the Constitution. For this limited length of time provisions declared
unconstitutional shall be suspended as of right.

Referring to laws declared unconstitutional before their promulgation Parliament must reconsider those provisions in
order to bring them into line with the decision rendered by the Constitutional Court.”

B3 According to article 114 para.4 of the Constitution, in case a law which has been adopted by Government while
assuming its responsibility is sent back by the President of Romania for reconsideration, Parliament has to carry
debates in a joint session. Mutatis mutandis the same procedure has been applied for the re-examination of this type
of laws due to a decision of unconstitutionality.



Art.142 para.l (Structure) — “The Constitutional Court shall be the guarantor for the
supremacy of the Constitution.”

Some of these provisions did not exist in the initial version of the Constitution adopted in 1991.
They have been added or changed at the revision of 2003. Thus, the principle of legality lato sensu,
including the principle of constitutionality and the compulsory character of the supremacy of the
Constitution, were mentioned in the original Constitution, only as a fundamental obligation of
Romanian citizens™. Including them in the very first article of the Constitution meant they were
recognised as core values to be protected at the highest level, together with human dignity,
democracy, rule of law and separation of powers. Article 142 of the revised Constitution has to be
correlated with this new provision in article 1. Article 142 has also been altered by the constitutional
revision; it now spells out the role of the Constitutional Court. The main function of the
Constitutional Court could be found, via interpretation, even before the constitutional revision;
attributions of the jurisdiction as well as its legal framework were strong indications in that sense.
But to mention expressis verbis the role of the Constitutional Court in the text of the Fundamental
Law means to underline the importance not only of the jurisdiction, but also of its activity. Finally,
the role of the President of Romania remained untouched by the revision of the Constitution.

Irrespective of their changes or revisions, these legal norms are relatively clear: (i) the
Constitution is the supreme law of the land, (ii) there is a specific public authority, namely the
Constitutional Court, who has the task to ensure the supremacy of the Constitution, (iii) while the
Head of the State has the specific authority to watch for the respect of the Constitution in the day-to-
day life of the State, particularly in the functioning of State authorities. The different functions
related to the protection of the Constitution imparted upon separate public authorities - respectively,
the Constitutional Court and the President of Romania - benefit of distinct means of accomplishment.
The Constitutional Court has the competence to solve conflicts between legal acts through generally
binding decisions, while the President of Romania can (without necessarily issuing legal acts) act as
a mediator between public authorities in order to ensure compliance of their conduct with the
Constitution. Thus the Constitutional Court is dealing mainly with formal and legal issues, while the
President of Romania is dealing mainly with institutional and political matters.

B. ... and their interpretation

Article 80 of the Romanian Constitution enumerates the main functions of the President, thus
defining the role it should have in the institutional architecture of the State.’® The text imposes a
paternalistic figure, ambivalent and complex, but fundamentally turned towards the maintaining of
the national unity. The Constitution of Romania is the result of a negative consensus, based on a
fundamental rejection, common to all political parties represented in the Constituent Assembly, of
the intolerable. This negative agreement transformed and sublimated in the constitutional text into a
positive consensus in favour of the unity of the state, the symbol of which is the head of the state.
The President incarnates the continuity and the stability of the state and has to make sure this status
quo will not change. That is the reason why number of powers of the Romanian President search to

“ Article 51 of the Romanian Constitution (before revision) provided: « The respect of the Constitution, of its
supremacy and of laws is compulsory ».

1> Tudor Draganu considered that article 80 of the Romanian Constitution “exaggerates the role of the President in
the State, using words which go beyond its real attributions”, in “Drept constitutional si institutii politice.Tratat
elementar”, vol.II, Lumina LEX, 1998, Bucuresti, p.226.



ensure the respect of the Constitution, while, at the same time, the President is not endowed with
important means*® or, indeed, a true decision-making competence.’

Article 142 seeks to impose a Constitutional Court faced with difficulties in justifying its
legitimacy in a country where judicial review used to belong with ordinary courts since 1912.'
Debates in the Constituent Assembly testify to the strong opposition the European model of judicial
review faced in Romania not only with the legal strata of society, but even with non-specialists in
law.*® Therefore, reinforcing the role of the Constitutional Court as a guarantor of the supremacy of
the Constitution does not mean diminishing the role of the Head of the State to promote respect for
the Romanian Constitution, but it helps to promote the image of a jurisdictional guarantor of the
Fundamental law.

The two institutions are bound to collaborate, despite differences in their attributions and
available means. Since one of main functions of a Constitution is to ensure stability, the Constitution
itself becomes an important value for the Romanian state; therefore the President has to watch for its
preservation. This explains why the President has an important role as “guardian of the Constitution”,
even if its functions are limited to what the doctrine named the “Constitution of Powers”zo, that is a
function of political mediation between public authorities and monitoring of the respect of the
Constitution by the same public authorities (Powers of the State). The other possible face of the
“guardian of the Constitution” is the Constitutional Court in its capacity of guarantor of the
“Constitution of Rights”?!, which means a promoter of fundamental rights and a preserver of
fundamental principles underlying the general architecture of the State. For a complete protection of
the Constitution both guardians need to be in place and that is the approach taken by the Romanian
Constitution.

However, this approach reminds of the well-known polemic between Hans Kelsen and Carl

Schmitt with regard to the “guardian of the Constitution”, where the basic difference is not so much
referring to judicial review, but rather addresses a more fundamental and ontological level, namely
the very concept of Constitution. Thus, starting with its very origins, the polemic was not exactly a
dialogue, rather two parallel monologues which have in common only one word, but not necessarily
the same concept.

16 «It seems that the Commission in charge with drafting the Constitution had as purpose to reduce the role of the
President to the point where the main executive authority would be the Prime Minister. <...> In order to underline
the distance taken from the French model the political regime of Romania is presidential “parliamentarised” or soft-
presidential”, Tudor Draganu, op.cit., p.227.

7 Another equally important consensus among framers of the Romanian Constitution concerned decision-making
powers of the President, reduced to minimum as not to allow repetition of history. The fact that, at the time when the
Constitution was drafted, the incumbent of this high office had not managed to get full support of all political forces
also played a role in the legal design of the institution of President. (See debates in the Constituent Assembly
published in “Geneza Constitutiei Romaniei 1991 — Lucrarile Adunarii Constituante”, Regia autonomd Monitorul
Oficial, 1999, Bucuresti, p.724 et seq.)

8 Gaston Jéze, “Sur le pouvoir et le devoir des tribunaux de contrdler la constitutionnalité des lois”, RDP 1912,
p-112; Gérard Conac, “O anterioritate romaneasca — controlul judecatoresc al constitutionalitatii legilor”, R.D.Pb
n°1/2001, p. 4.

¥ “Geneza Constitutiei Romaniei 1991 — Lucririle Adunirii Constituante”, op.cit., p.851 et seq. It worth mentioning
that some debates occurred even after the final vote on the text of the Fundamental law with regard to attributions of
the Constitutional Court and legal effects of its decisions. (Ibidem, p.964 et seq. and p.968).

0 Massimo Luciani, “La Costituzione dei diritti e la Costituzione dei poteri”, in “Scritti in onore di V.Crisafulli”,
Padova, 1984, tome 2, p.497.

2! Massimo Luciani, op.cit., p.497.



For Hans Kelsen the Constitution represented a purely formal and quite relative concept. The
material Constitution was for Hans Kelsen the supreme legal norm which fixed rules for the
normative production of the State, i.e. the State organs competent to adopt subsequent legal norms
and the procedural rules that those organs have to obey. The formal Constitution meant for Hans
Kelsen an ensemble of legal norms which can only be revised through a special procedure. The two
meanings of the Constitution were intrinsically linked for him, as a special procedure for the revision
of the Constitution is needed precisely because those legal norms fix rules for the normative
production of all the other legal norms valid in a given legal order. Therefore, the rigidity of the
Constitution is a necessary feature of it if the legal system is to perform its primary function, namely
ensuring the predictability of human behaviour.?

For Carl Schmitt the Constitution is a decision on the characteristics of a political entity. It is
precisely this approach to the material Constitution which allows Carl Schmitt to underline the
difference between the Constitution and merely constitutional laws. Not just any provision enshrined
in the Constitution can be considered as material Constitution, he says. There is a difference of
importance between articles which characterise the State as social or democratic and those referring
to the legislative technique. Therefore, the special procedure for the revision of the Constitution is
not due to some formal criteria related to the production of legal norms, but rather to the importance
and significance of certain provisions in the Constitution which require a greater stability; the rigidity
of the Cozrs]stitution is a necessity due to the need of the State power to maintain that power as long as
possible.

Obviously, the same word is used with two very different meanings. It is this fundamental
difference that has led to the other aspect: Hans Kelsen thinks that entrusting judicial review to a sui
generis state authority of jurisdictional nature, called Constitutional Court, is the logical consequence
of the principle of legality, while for Carl Schmitt it is the legitimacy that justifies the need to make
the Head of the State the ultimate “guardian of the Constitution™.

1V. The ,,guardian of the Constitution” in the “living Constitution”

However, several countries have decided to overcome this famous dichotomy and to entrust
both President and the Constitutional court with distinct attributions regarding protection of the
Constitution. France®* and Portugal® are in the same cluster with Romania, imparting the defence of
the supremacy of the Constitution to a special jurisdiction, while respect of the Constitution is
watched by the Head of the State. Irrespective of variations and national specificities that may be
noticed in each of these examples, a common pattern can be identified whereby the two public
authorities complement each other in a sui generis form of institutional collaboration.

A. Reciprocal influences
The two public authorities need one another for their organisation or functioning, thus creating

the need for an implicit but reciprocal recognition.

%2 Hans Kelsen, “Teoria generala a statului”, Tiparul Oltenia, Bucuresti 1924, passim.

% Carl Schmitt, “Teoria Constitutiei”, passim. (Translation in Romanian consulted in manuscript with permission of
translator. The author wishes to thank the translator and the publishing house for this opportunity)

2 See articles 5 and 61 of the French Constitution.

% See article 137 and 225 of the Portuguese Constitution.



The proper organisation of the constitutional jurisdiction cannot take place without an action of
the head of the state: in Romania, like in France or in Italy, one third of the judges are nominated by
the President. This is a power that Presidents can exercise discretionarily, without countersignature.
This does not involve a relation of dependence between members of the constitutional jurisdiction (or
the jurisdiction itself) and the head of the state. Furthermore, the President has no possibility to
revoke those nominated. Hence, the constitutional jurisdiction may preserve its functional
independence and can effectively decide in all neutrality, even on politically sensitive matters.
Practise has shown that, at least in Romania, Presidents were less and less concerned with legal
qualifications of potential nominees, but paradoxically, the Constitutional Court has gathered more
and more independence.

On the other hand, constitutional courts have attributions which oblige them to mingle with
political life, but in all neutrality. In Romania, like in France, Italy or Portugal the Constitutional
Court is responsible for the continuity of the presidential function and for the regularity of
presidential elections. Some of the most delicate and sensitive political questions may arise in this
context, but the role of constitutional courts is to remain an impartial judge and/or adviser and not to
transform into political actors. So far, no presidential election has been invalidated, and practise has
shown a highly cautious Constitutional Court in case stability of the presidential function was at
stake.

Although the Romanian doctrine has long ago noticed that “it would be unconceivable to see
representatives of the judiciary negotiating with the legislative authority in front of the President
because of the infringement of the separation of powers that it would involve”® no constitutional
provision makes it impossible for the head of the state to hold consultations with the Constitutional
Court or, indeed, its president, like it happened in the case above. In fact, since both President of
Romania and Constitutional Court have the mission to protect the Constitution, nothing would seem
more appropriate than to have consultations on possible interpretation and/or application of the
Fundamental law, provided this does not involve discussions on a given case pending in front of the
constitutional jurisdiction. Defending the Constitution implies guaranteeing its supremacy; as long as
these two functions belong with separate public authorities it is only natural that they collaborate in
accomplishing their respective roles. As paradoxically as it may seem, complementary functions
imply not reciprocal limitation, but rather reciprocal recognition and institutional respect.

B. Specific attributions

In Romania, like in France or Portugal, both head of the state and constitutional jurisdiction
have to protect the Constitution, but in different ways. “The real force of the relation between the two
institutions lies in their non-conflictual relationship™’.

For Hans Kelsen the principle of the separation of powers is effectively applied and the
Constitution respected only when a special jurisdiction oversees the entire process, while for Carl
Schmitt the same happens only in presence of a high political institution. The Romanian
Constitution, like the French or Portuguese, has mixed these two recipes and made possible a new
state activity, namely prevention of infringements to the Constitution?®, through a complex
mechanism of public authorities which balances from inside. The President can only interfere with

% Tudor Draganu, op.cit., p.258.

%7 Isabelle Richir, “Le Chef de I’Etat et le juge constitutionnel, gardiens de la Constitution”, in RDP n°4/1999,
p.1047 et seq.

“ |bidem, p.1060.
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the application of the Constitution, whereas the Court has to guarantee its supremacy. The President
and the Constitutional Court are not opposed in the accomplishment of their respective tasks, rather
have to complement each other and thus are bound to collaborate. While the President has to act as
an arbiter, constantly mediating between public authorities, the Constitutional Court has to judge and
take generally binding and enforceable decisions. In their task to protect the Constitution both public
authorities have to place themselves above the political game. This proves that theories of Hans
Kelsen and Carl Schmitt can co-exist. After all, “protecting the Constitution means defending it from
its political enemies in case of danger or extreme crisis”?.

The ultimate proof of the necessary collaboration between these two public authorities with
regard to the protection of the Constitution is the possibility of the President to notify the
constitutional court with a potential unconstitutionality. The President enjoys a discretionary
attribution, while the Constitutional Court once invested with a case has to reach a decision. This
spontaneous intersection of two institutions charged with relatively similar constitutional tasks is
based on a somewhat solitary activity: the interpretation of the Constitution. Because if the
interpretative competence of the constitutional judge is intrinsic to its functions this does not mean it
is also exclusive. This also reminds of the polemic and possibility of conciliation on the issue of the
“guardian of the Constitution”. But such ideas only get validated in practise.

In Romania, it is not common practise that interpretation of the Constitution made by President
and Constitutional Court coincide, but there were cases when this happened. The case here in
discussion is an interesting situation where although, in principle, the two authorities shared a
common view, in the end they nevertheless were on different sides of the barricade. This case is also
the proof that the Constitutional Court makes wise use of all tools available, a decision of
constitutionality with interpretation being a subtle way of setting limits to the interpretation of the
Constitution made by the President without open confrontation. Two different systems of legitimacy
complement each other in ensuring a complete protection for the Constitution: while the legitimacy
of the interpretation made by the Constitutional Court derives from its jurisdictional nature and
attributions, the legitimacy of the interpretation made by the President comes from its political
legitimacy (designation). Thus, the interpretation of the Constitution which finally prevails, benefits
of the advantage of both filters, which only reinforce it.

For the current incumbent of the position of Head of State, the President should be an active
arbiter, with initiatives and various interventions that allow him to be more a player than a viewer.
According to his interpretation of article 80 in the Constitution, at institutional level the President
should represent the ultimate authority invoked whenever the state machinery blocks. However, in
regular situations and under normal circumstances the President has to cope with a more discrete
profile. If this approach seems not well adjusted to the current situation, it is not at all at odds with
the constitutional text. In 1959 Georges Burdeau was writing on the subject of the President of a
recently borne fifth French republic: « Sans doute cherchera-t-il a faire prévaloir un pouvoir
d’arbitrage que les prérogatives dont il est par ailleurs investi lui permettront d’exercer (...). Main en
fin, la regle démocratique lui imposera de s’incliner devant la volonté non équivoque du Parlement.
Il lui appartiendra alors de peser ce que cette volonté met en cause »>. Coping with a changing

# Nicolo Zanon, “La polémique entre Hans Kelsen et Carl Schmitt sur la justice constitutionnelle” in Annuaire
International de Justice Constitutionnelle 1989, p.177 et seq.

% Georges Burdeau, “La conception du pouvoir selon la Constitution frangaise du 4 octobre 1958”, Revue Francaise
de Science Politique 1959, p.98.
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majority in Parliament and faced with an ambivalent Executive might just have taught the Romanian
President how useful the relationship with the Constitutional Court can be.
On the other hand, the Constitutional Court seems to act as if legal formalism is the only

possible way to deal with a partner, no matter how close the relationship might be in the light of the
Constitution. Only a “positivist” lecture of the notification made by the President can explain why
the Constitutional Court did not choose to reject it on grounds of unjusticiability but rather deal with
it under the framework of judicial restraint. But the second decision rendered by the Constitutional
Court is telling for the way in which the jurisdiction has evolved since its creation in the area of
politically sensitive questions: from a traditional self restraint to an overt review of any decision of
the legislator.

V. Adjudication of politically sensitive questions

Despite the hesitant attitude of the Constitutional Court in its relations with the President, and
somewhat in spite of the political turmoil, both decisions it has rendered in this case are strictly
within its jurisdiction and refer only to the legal/constitutional aspects. No political reasoning can be
found in Court’s arguments, not even elements of a theory of interpretation of the Constitution or
attempts to create a specific methodology in order to deal with such politically sensitive questions.
However, this appearance of containment regarding its (imparted by the Constitution) jurisdiction is
not to be mistaken for an effective self restraint. For between past case law of the Romanian
Constitutional Court®, where a true self restraint attitude could be noticed (although the special
jurisdiction never developed its own doctrine with regard to it) and the current situation there is no
comparison. Only once in 15 years of existence did the Romanian Constitutional Court enter the
realm of politics and issued a decision that actually ended a political debate on an MP’s immunity®2.
For the rest, the Romanian Constitutional Court is generally deferential when it comes to the
discretionary competence of the legislator, constantly acknowledging and preserving it.*®

However, in this particular case, under the appearance of a strict delimitation between
legal/political questions, the Constitutional Court in fact pursued its own agenda, while dealing with
issues at stake in a rather diplomatic way. Avoiding raising the problem of the notification made by
the President of Romania, the Court rendered two decisions which have opposite solutions but serve
the same purpose: to harmonise the protection traditionally offered by the constitutional judge to the
discretionary competence of the legislator with the protection now needed for a specific social
category (magistrates). In order to achieve this delicate goal the Constitutional Court ignored all its
precedents and the necessary self restraint in its relations with Parliament and President, participated
in negotiations on the actual enforcement of its own decisions and had a role even in the drafting of
controlled legislation.

Thus, although even the new wording of the law which was the object of the control was not
entirely exempt of any critique, the Constitutional Court decided it could be interpreted as
constitutional if certain requirements were met. One should notice here the general trend expressed
by the attitude of the Court, despite various positions it adopted: while the first time the
Constitutional Court ruled a decision of partial unconstitutionality, although the circumstances might

#! See Chronique - Roumanie, Annuaire International de Justice Constitutionnelle 2002, p .787, AIJC, 2003, p.783.

%2 See Chronique — Roumanie, Annuaire International de Justice Constitutionnelle 1997, p.826.

% See Table Ronde ,,Autonomie locale et régionale et Constitution” - Roumanie, Annuaire International de Justice
Constitutionnelle 2006, p. “241.

12



have justified a decision of total unconstitutionality, the second time it decided to interpret the law as
to find it in line with the Constitution, although conformity with the Constitution was not granted in
all situations.

All these efforts came at a price though. One specific provision in the law, on which the Court
did not seemed inclined to make any compromise, had to be interpreted in such a twisted manner that
the final result is somewhat puzzling: while abrogated already by the first version of the law the
article regarding the age-limit for the retirement of magistrates was declared ultra-active by the Court
and therefore still enforceable. It is true that the principle put at stake through the provision of the
law repelled by the Court was a foundational one for any legal system, namely the legal security and,
on that basis, the very predictability of the human behaviour. But it is entirely surprising to see that
such a fundamental principle, underlying the entire legal architecture of a state governed by the rule
of law, is secured through “trembling” means, which go directly in the opposite direction. For what is
more contrary to the principle of legal security than retroactivity or ultra-activity of laws? In order to
defend (and rightly so) a basic principle underlying the entire architecture of the Constitution and,
through it, a value intrinsic to the state governed by the rule of law, the Romanian Constitutional

Court misused precisely that important legal value.
* * *

As one commentator of the jurisprudence of the French Conseil Constitutionnel once put it “the
functional legitimacy of the judge arises from his fulfilment of his social function. This means he has
to use his freedom of interpretation in accordance with the social outcomes of constitutional justice.
Contrary to the legitimacy of the elected officials, which is instantaneous because it results from
elections, the functional legitimacy is acquired in time. One may qualify it as historical. This kind of
legitimacy is not to be found in the way of nominating the interpreters, rather in the conformity of the
interpretation with the objectives which are assigned by the social function”™**,

If a constitutional jurisdiction decides not to take the path of free interpretation and add new
meanings to old normative texts, the only available alternative for it remains the formal judicial
review, which consists of self-limited legal technical control of normative decisions using for a
standard the Constitution. The European model of judicial review imposes self restraint, particularly
in political sensitive questions, because the jurisdiction of the constitutional court is clearly
prescribed by the Constitution, although its capacity to interpret the Constitution is not affected. If
Constitutional Courts cannot escape politically sensitive questions, expanding the area of their
decisions so that they actually replace those of the competent authorities does not seem an
appropriate method of dealing with the issue. The case here under debate cost the Romanian
Constitutional Court a lot in terms of credibility. It will probably take years of high quality consistent
jurisprudence for the Romanian Constitutional Court to find its natural position, role and importance.

% Yann Aguila, “Le Conseil Constitutionnel et la philosophie du droit”, LGDJ, 1993, Paris, p.101. In original the
text reads: “Le juge est 1égitimé lorsqu’il remplit la fonction sociale qui lui est assignée. Sa légitimité peut alors étre
appelée fonctionnelle. Elle exige que le juge fasse de sa liberté d’interprétation un usage conforme aux finalités
sociales de la justice constitutionnelle. Contrairement a la légitimité des élus, qui est instantanée dés lors qu’elle
résulte des élections, la 1égitimité fonctionnelle s’acquiert avec le temps. Elle est historique. La légitimité n’est pas a
rechercher dans le mode de désignation des interprétes, mais dans la conformité de 1’interprétation aux objectifs qui
leur sont donnés par leur fonction sociale.”
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2. Serban Beligrddeanu, Consideratii asupra raportului juridic de munca al
functionarilor publici si estomparea continua a deosebirilor dintre raportul
juridic de munca al salariatilor si cel al functionarilor publici, precum si in
legatura cu tipologia raporturilor juridice de munca si cu referire la o viziune
monista asupra obiectului dreptului muncii, Articol publicat in Analele UVT -
seria Drept nr. 1/2010, p. 14

Consideratii asupra raportului juridic de munca al functionarilor
publici si estomparea continua a deosebirilor dintre raportul juridic
de munca al salariatilor si cel al functionarilor publici, precum si in
legatura cu tipologia raporturilor juridice de munca si cu referire la

0 viziune monista asupra obiectului dreptului muncii

dr. SERBAN BELIGRADEANU

Rezumat

Autorul, pornind de la o opinie proprie, exprimata intr-un studiu anterior (publicat n
anul 2000), in sensul ca raportul de serviciu al functionarului public constituie o forma tipica a
unui raport juridic de munca, raport care, desi diferit de contractul individual de munca (arhetip
al raportului juridic de munca), nu este totusi esential diferit de acesta din urma si, ca atare,
logic si juridic, raportul de serviciu al functionarului public este o componenta de baza a
dreptului (legislatiei) muncii, subliniaza apoi cad, in ultimii ani, se observa, legal, o estompare
continua a diferentelor dintre raportul juridic de munca al salariatilor si cel al functionarilor
publici.

In continuare, autorul prezintd tipologia raporturilor juridice de muncd actuale i
anume: raportul juridic al salariatilor (generat prin incheierea contractului individual de munca,
reglementat de Codul muncii); raportul juridic de munca al functionarilor publici civili (generat
de Legea nr. 188/1999 privind Statutul functionarilor publici sau de unele statute privitoare la
categorii speciale de functionari publici ca, de pilda, politisti, diplomati si consuli, personal
vamal s.a.); raportul juridic de munca al militarilor de cariera (subofiteri si ofiteri — Legea nr.
80/1995), raportul juridic al persoanelor care detin functii de demnitate publica,; raportul juridic
de munca al magistratilor (al caror statut face obiectul Legii nr. 303/2004); raportul juridic de
munca dintre societatea cooperatista si membri cooperatori (Legea nr. 1/2005).
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Fata de aceasta tipologie a raporturilor juridice de munca, autorul considera
fundamental gresita limitarea obiectului dreptului muncii exclusiv cu privire la raportul juridic
de munca al salariatilor (reglementat de Codul muncii), ci apreciaza ferm ca toate raporturile
juridice de muncd, enumerate mai sus, sunt, in viziunea sa monistda a dreptului muncii,
componente ale dreptului muncii roman, a carei summa divisio este constituita de dreptul comun
al muncii (privitor la raportul juridic de munca al salariatilor, fundamentat pe contractul
individual de munca reglementat, in principal, pe dispozitiile Codului muncii) si, pe de alta
parte, de dreptul special al muncii (care include raporturile juridice de munca ale functionarilor
publici civili si militari, ale persoanelor ce detin functii de demnitate publicd, ale magistratilor si
ale membrilor cooperatori), drept special al muncii axat pe reglementari diferite de Codul
muncii, dar pentru care Codul muncii constituie totusi dreptul comun.

Cuvinte cheie: Dreptul muncii. Raport juridic de munca. Tipologie. Obiectul dreptului
muncii. Viziune monista (include toate tipurile de raport juridic al muncii).

|. Raportul juridic de munca al functionarilor publici

1. Indiscutabil, in perioada interbelica, sub influenta legislatiei si doctrinei franceze,
functionarii publici erau carmuifi de un regim juridic special de drept public (de drept
administrativ), in acest sens fiind reglementarile inscrise in Legea privind Statutul functionarilor
publici (iunie 1923)%, Codul functionarilor publici (iunie 1940) si in Legea nr. 746/1946 privind
Statutul functionarilor publici (septembrie 1946)°.

Sintetic exprimat, ,,La baza exercitarii functiei publice sta actul de numire, care este un act
de vointa, un act administrativ de autoritate, prin intermediul caruia statul confera persoanei
numite o situatie legalé”?’, iar raportul juridic astfel creat ,,este un raport de drept obiectiv, legal,
si nu unul contractual”™®.

Acest regim ,,administrativist” a fost inlaturat total odatd cu adoptarea primului Cod

roman al muncii (iunie 1950) care, potrivit art. 2, se aplica ,,angajatilor — muncitori si functionari
5
29

! Adoptarea acestui Statut a fost impusa de art. 8 alin. 4 al Constitutiei din 29 martie 1923 (,,Legile speciale vor
determina Statutul functionarilor publici”).

? Abrogata expres prin Decretul nr. 418/1949.

®R. P. Postelnicu, Statutul Sfunctionarilor publici, Editura Universitara ,,Carol Davila”, Bucuresti, 2006, p. 28.

* A. Teodorescu, Tratat de drept administrativ, vol. I, ed. a lll-a, Bucuresti, 1929, p. 261.

5 Terminologia ,,muncitori si functionari” nu viza doud categorii juridice de personal salariat, ci, in optica si

ideologia vremii, avea in vedere ca primii faceau parte din ,,clasa muncitoare”, iar ceilal{i erau o parte componenta a

unei alte ,,paturi” sociale (alta decat muncitorimea si tardnimea) care erau ,,doud clase sociale”.
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Cel de al doilea Cod al muncii (Legea nr. 10/1972, intrat in vigoare la 1 martie 1973 si
mentinut pand la 28 februarie 2003), pastra aceeasi conceptie, el fiind incident pentru toate
categoriile de ,persoane incadrate in munca® (din industrie, constructii, transporturi,
telecomunicatii, comert si prestari de servicii, invatdmant, culturd, ocrotirea sanatatii etc.),
inclusiv ,,personalul din aparatul de stat”’ cu privire la care urma a se elabora ,statutul
personalului din aparatul de stat n conformitate cu dispozitiile prezentului Cod” (art. 61 alin. 2)8.

Asa fiind, sustinerile izolate, in sensul ca chiar si illo tempore (1950-1989) functionari de
stat ar fi constituit, In principal, o institutie a dreptului administrativ, institufie care ar avea un
caracter mixt (de drept administrativ si de dreptul muncii)® erau fundamental eronate fiind, mai
degraba, nostalgice reverii paseiste.

2. In mod firesc, problema naturii raportului juridic existent intre functionarii publici si
autoritatile/institutiile publice in serviciul cérora se afla s-a pus, cu acuitate, dupa adoptarea
Constitutiei Romaniei din 1991, intrucat Legea fundamentala — spre deosebire de legislatia din
perioada 1950-1989 care niciodata nu s-a referit la functionarii publici — cuprinde mentiuni
exprese cu privire la ,,functiile si demnitatile publice, civile sau militare” (art. 16 alin. 3) si la
,statutul functionarilor publici” (art. 72 alin. 3 lit. i; dupa republicarea din 31 octombrie 2003, art.
73 alin. 3, lit. j).

Numai cd Legea privind Statutul functionarilor publici (Legea nr. 188/1999), in vigoare si
in prezent, a fost adoptatd cu o inadmisibila intarziere, la peste 8 ani de la intrarea in vigoare a
Constitutiei Romaniei'®, iar aceasta, prin procedura — de exceptie — a angajarii raspunderii
Guvernului.

®in terminologia celui de al doilea Cod al muncii (Legea nr. 10/1972), salariatii nu mai erau astfel numiti (si nici
~angajati”, precum si in primul Cod al muncii), ci ,,persoane incadrate in munca”.

" Categoriile de salariati enumerate erau mentionate in art. 23 si urm. din Legea nr. 10/1972, iar personalul din
aparatul de stat” facea obiectul art. 58—61 al acestei legi.

8 Acest statut nu a fost niciodati elaborat si adoptat. Din discutiile avute cu regretatul Gh. Brehoi (ce a detinut multi
ani functii de conducere in Ministerul Muncii si in Consiliul de Ministri) a rezultat ca aceastd situatie s-a datorat
° A se vedea A. lorgovan, apud Drept administrativ si stiinta administratiei de A. Torgovan, V. Gilescu, Bucuresti,
1986, p. 220.

0 Legea nr. 188/1999 privind Statutul functionarilor publici a fost adoptatd si publicati la 8 decembrie 1999
(,,Monitorul oficial al Romaniei”, partea I, nr. 600 din 8 decembrie 1999), intrand in vigoare in 30 de zile de la data
publicirii. Intrucat aceasti lege a fost modificata prin 14 legi si ordonante de urgenta (pana in decembrie 2003) a fost
republicatd, prima datd la 22 martie 2004. Apoi, survenind (pana in decembrie 2006) alte 13 modificari (de regula,
prin legi), Legea nr. 188/1999 a fost, din nou, republicata in ,,Monitorul oficial al Romaniei”, partea I, nr. 365 din 29
mai 2007, data de cand a fost din nou modificatd prin mai multe legi si ordonante de urgenta (unele dintre acestea din

urma fiind declarate — total ori Tn parte — neconstitutionale de catre Curtea Constitutionald).
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Drept urmare, astfel cum am subliniat in doua studii™, intre data intrarii in vigoare a
Constitutiei Romaniei din 1991 (8 decembrie 1991) si cea a intrarii In vigoare a Statutului
functionarilor publici (Legea nr. 188/1999), asadar, la 30 de zile de la publicarea acestei legi
(care a avut loc la 8 decembrie 1999), de vreme ce Codul muncii (Legea nr. 10/1972) a ramas in
vigoare, in acest rastimp de 8 ani cei care ar fi trebuit sa fie ,,functionari publici” (detinand functii
ce implica exercitiul autoritatii de stat), in realitate si-au pastrat statutul de salariati, chiar daca,
uneori, prin acte normative speciale’?, se dispunea ca, pe planul jurisdictiei, cu titlu de exceptie,
litigiile aferente unor atare functii erau de competenta instantelor de contencios administrativ.

3. Aceasta situatie tranzitorie incetdnd odata cu intrarea in vigoare a Legii nr. 188/1999
(Statutul functionarilor publici) s-a pus, dupa cum era si firesc, problema naturii raportului juridic
dintre functionarii publici si autoritatile/institutiile publice.

In doctrina de drept administrativ, atdt in perioada premergatoare intririi in vigoare a
Legii nr. 188/1999% «cat si ulterior™, invocandu-se argumente bazate pe legislatia
statutelor/Codului functionarilor publici din perioada 1923-1946, ca si pe temeiul doctrinei
juridice strdine (de reguld, francezd) s-a sustinut, constant, cd intre functionarii publici si
autoritatile/institutiile publice exista exclusiv raporturi administrative de subordonare care, prin
ipoteza, exclud caracterul lor contractual, ele fiind exclusiv de naturad unilaterala, statutul functiei
publice fiind ,,un regim de drept public, mai exact de drept administrativ™®.

Este adevarat ca, uneori, In doctrina de drept administrativ s-a conturat si o opinie
intermediara, in sensul cd ,,functionarul public este... o institutie complexd, aflatd la granita

1 A se vedea: Serban Beligradeanu, In legdturd cu raportul juridic dintre functionarii publici si autoritdtile sau
institutiile publice, precum si cu privire la organele jurisdictionale competente sa solutioneze litigiile referitoare la
incheierea, modificarea si incetarea acestui raport juridic, in ,,Dreptul” nr. 1/1995, p. 15-26; idem, Natura juridica
a actului unilateral al prefectului privind eliberarea din functie a secretarului comunei sau orasului, precum §i
natura juridicd a litigiului referitor la contestarea acestei masuri, in ,,Dreptul” nr. 4/1997, p. 42-50.

2 De pilda, art. 128 din Legea nr. 69/1991 a administratiei publice locale (republicatd la 18 aprilie 1996), in
redactarea datd prin Legea nr. 24/1996.

3 A se vedea: 1. Alexandru (coordonator) s.a., Drept administrativ, Editura Omnia, Brasov, 1999, p. 383; I. Popescu
Slaniceanu, Teoria generald a functiei publice, Editura Evrica, Bréila, 1999, p. 211; A. Iorgovan, Tratat de drept
administrativ, vol. II, Editura Nemira, Bucuresti, 1996, p. 616 si urm.; idem, Tratat de drept administrativ, vol. I,
editia a IV-a, Editura All Beck, Bucuresti, 2005, p. 581-584.

Y A se vedea V. Prisacaru, Tratat de drept administrativ roman. Partea generala, Editura Lumina Lex, Bucuresti,
1992, p. 166-167; p. 183-184.

5 A. lorgovan, op. cit. (1996), p. 616; in acelasi sens, 1. Popescu Slaniceanu, op. cit., p. 211; A. lorgovan, op. cit.
(2005), p. 584; R. N. Petrescu, Drept administrativ, Editura Hamangiu, Bucuresti, 2009, p. 527; 1. Alexandru
(coordonator), M. Carausan, S. Bucur, Drept administrativ, editia a I1I-a, Editura Universul Juridic, Bucuresti, 2009,
p. 257-258.
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dintre dreptul administrativ si dreptul muncii*’®, iar in cazul functionarului public

consimtmantul... nu se exprima uno ictu, ci in trepte”™’. Deci functionarul public, desi ca
institutie apartine dreptului administrativ, ,,prezintd in statutul sau juridic elemente care definesc
statutul juridic al salariatului”®,

In doctrina recenta de drept al muncii, dimpotriva, se sustine ca ,,«raporturile de serviciu»
ale functionarilor publici nu sunt altceva decat raporturi tipice de munca”®®. Un alt autor — de
referintd — Tn 2007 a fost de parere ca raporturile de serviciu ale functionarilor publici, desi,
indiscutabil, sunt raporturi juridice de munca, nu mai putin insa locul lor firesc se afla in dreptul
administrativ, in cadrul dreptului muncii ele fiind ,,numai ca repere comparative fata de
raporturile de munca ale salariatilor”zo. In schimb, acelasi autor, in 2010, afirma nu doar ca
raportul juridic dintre functionarii publici si autoritatile publice este unul dintre formele tipice ale
raportului juridic de munca, ci, totodata, ca legislatia privind functionarii publici se include in
dreptul muncii, inteles lato sensu®.

4. In ce ne priveste, la mai putin de doua luni de la intrarea in vigoare a Legii nr. 188/1999
privind Statutul functionarilor publici, am afirmat, fara rezerve si neechivoc, ca raportul de
serviciu al functionarului public, astfel cum acesta se contureaza din cuprinsul legii mentionate,
,constituie o forma tipicd a unui raport juridic de munca, raport care desi distinct de contractul
individual de munca (arhetip al raportului juridic de munca), nu este totusi esential diferit de
acesta din urma si, astfel, raportul de serviciu al functionarului public, logic, metodologic si
juridic, este o componenta de baza a dreptului (legislatiei) muncii”?.

In esentd, aceastd opinie, radical opusa doctrinei de drept administrativ, este axati pe
urmitoarele argumente®;

a) Atat raportul juridic de munca al salariatului, cat si cel al functionarului public au o
naturd conventionald, chiar dacd in ipoteza raportului de serviciu al functionarului public nu se
intocmeste un inscris denumit contract. Intr-adevir, actul de numire al functionarului public — act
administrativ nu produce niciun efect juridic dacd functionarul public nu acceptd numirea, deci
dacd nu se realizeaza un acord de vointe intre functionarul public si autoritatea/institutia publica.
Or, un atare acord de vointe, fie el realizat in trepte, nu constituie altceva decat un contract
(nenumit);

16 A se vedea V. Vedinas, Statutul functionarilor publici, Editura Nemira, Bucuresti, 1998, p. 41-42.

7 Ibidem, p. 43.

8 Ihidem, p. 41.

9 AL Ticlea, Tratat de dreptul muncii, editia a II1-a, Editura Universul Juridic, Bucuresti, 2009, p. 17.

21, T. Stefanescu, Tratat de dreptul muncii, Editura Wolters Kluwer, Bucuresti, 2007, p. 25.

2L T. Stefanescu, Tratat — teoretic si practic — de dreptul muncii, Editura Universul Juridic, Bucuresti, 2010 (sub
tipar).

2. Beligradeanu, Considerente — teoretice §i practice — in legdturd cu Legea nr. 188/1999 privind Statutul
functionarilor publici, in ,,Dreptul” nr. 2/2000, p. 7.

% Ibidem, p. 7 siurm.
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b) Atat salariatii, cat si functionarii publici isi pot exercita dreptul la greva in conditiile
legii (practic, al aceleiasi legi; in prezent Legea nr. 168/1999);

¢) Prestarea muncii (activitatii) si salariul constituie reciproc obiect §i, respectiv, cauza
atat in ce priveste contractul individual de munca, cat si cu referire la contractul (nenumit) al
functionarului public (parte in ,,raportul de serviciu” al acestuia);

d) Atat incadrarea in munca, in temeiul contractului individual de munca, cat si raportul
de serviciu al functionarului public presupun subordonarea persoanei fizice fatda de angajator,
respectiv, fata de autoritatea/institutia publica;

e) Stabilitatea functionarilor publici, ca si loialitatea lor nu este specifica exclusiv
functionarilor publici, ci si salariatilor, de vreme ce:

* atat in cazul functionarilor publici, cat si in cel al salariatilor, modificarea si incetarea
raportului de serviciu/contractului individual de munca, sunt permise exclusiv in conditiile strict
limitativ statornicite prin lege;

* loialitatea si fidelitatea (art. 39 alin. 2 lit. d din Codul muncii) sunt notiuni, in realitate,
in situatia data, sinonime;

f) Atat salariatii (persoanele incadrate in munca), cat si functionarii publici, au dreptul, in
egald masurd, nu doar sd adere la organizatii sindicale, dar si sa constituie atare organizatii (art. 2
alin. 1, fraza 1 din Legea sindicatelor nr. 54/2003)%*;

g) Nu doar functia publica reprezintd un ansamblu de atributii si de raspunderi (art. 2 din
Legea nr. 188/1999, republicata), ci orice functie — publica sau nu — presupune un ansamblu de
atributii, sarcini de serviciu si raspunderi ce corespund competentelor legale/statutare ale
autoritafii/institutiei publice care numeste functionarul public, respectiv, ale angajatorului care
incadreaza un salariat, atributii si sarcini de serviciu ori raspunderi ce trebuie infaptuite (realizate)
ori sunt atrase, in egald masura, de catre (fata de) functionarul public, in temeiul raportului sau de
serviciu, respectiv, de catre (fata de) salariat, in baza contractului sau individual de munca.

Asadar, nici acest aspect nu releva vreo deosebire principiala §i caracteristicd intre
raportul de serviciu si contractul individual de munca, deci intre functionarul public si salariat (a
fortiori, intre functionarul public si salariatul platit din fonduri publice — ,,bugetar” —).

5. Opinia noastra, in sensul cd functionarul public are un raport juridic de munca cu
autoritatea/institutia publica in serviciul careia se afla, raport de natura contractuald, a fost Tnsusit,
relativ recent, de citre Inalta Curtea de Casatie si Justitie, prin decizia nr. 14/2008, pronuntata in
Sectii Unite”, care a statuat ca:

»-.. Ceea ce particularizeaza raportul de muncd (s. n. — S$. B.) al functiei publice de
raportul de muncd al salariatilor este faptul cd functionarul public este purtator al functiei
publice...

2 Alte categorii socio-profesionale (cei care exercitd, potrivit legii, o meserie sau profesiune ,,in mod independent”
membrii cooperatori, agricultorii etc. pot adera la o organizatie sindicald, insd nu pot sa constituie o atare organizatie
(art. 2 alin. 1, fraza a doua din Legea nr. 54/2003).

% Publicata in ,, Monitorul oficial al Romdniei”, partea |, nr. 853 din 18 decembrie 2008.
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Actul de numire in functie... impreuna cu cererea sau/si acceptarea postului de catre
viitorul functionar public formeaza acordul de vointa, contractul (s. n. — S. B.) administrativ.

Functionarul public este o institutie a dreptului public, pe cand salariatul este o institutie a
dreptului muncii.”

Fiind de acord cu atare statudri, subliniem totodatd doua grave contradictii in terminis.
Intr-adevir, este de neinteles cum un raport contractual care, odata incheiat, da nastere unui
raport juridic de munca, poate fi calificat totusi drept contract administrativ, iar nu de munca
(evident, diferit de contractul individual de munca statornicit prin Codul muncii). Pe de alta parte,
pentru identitate de ratiune, ne apare nefiresc ca functionarul public sa fie o ,,institutie a dreptului
public”, de vreme ce raportul sdu de serviciu existent intre el si autoritatea/institutia publica,
constituie un raport juridic de munca.

II. Estomparea continud a deosebirilor dintre raportul juridic de munca al
salariatilor si cel al functionarilor publici

6. Subsecvent adoptdrii §i intrdrii in vigoare a Legii nr. 188/1999 privind Statutul
functionarilor publici (decembrie 1999 — ianuarie 2000), printr-o serie de reglementari legale s-a
realizat, continuu, o estompare a diferentelor existente — firesc — intre cele doud tipuri ale
raportului juridic de munca, si anume: cel al salariatilor si cel al functionarilor publici.

Astfel:

A) Initial, Legea nr. 188/1999 nu reglementa, in niciun mod, ,,acordurile colective”.
Aceasta s-a realizat insd in anul 2003 cand, in urma modificarilor si completarilor de substanta
aduse Legii nr. 188/1999 prin Legea nr. 161/2003, art. 59-60 din Statutul functionarilor publici
(devenite, prin renumerotare n textul republicat in 2007, art. 72—-73), s-a statornicit posibilitatea
incheierii anuale intre autoritdtile si institutiile publice si sindicatele reprezentative ale
functionarilor publici (ori cu reprezentantii acestora) a acordurilor colective, precum si
constituirea comisiilor paritare”® in cadrul autoritatilor si institutiilor publice.

B) Prin Legea nr. 251/2006, Statutul functionarilor publici a fost din nou modificat si
completat, Intre altele prin reformularea art. 75 (art. 87, dupa renumerotarea survenitd ca urmare
a republicarii Legii in 2007), in sensul cd, alaturi de modificarea raporturilor de serviciu (initial
reglementatd), s-a constituit o modalitate speciald de modificare, si anume ,,mobilitatea in cadrul
corpului functionarilor publici ce poate avea loc fie in interesul functionarului public” (,,pentru
dezvoltarea carierei” — art. 87 alin. 1 lit. ¢), dar si ,,pentru eficientizarea activitatii autoritatii sau
institutiei publice” (art. 87 alin. 1 lit. a) ori ,,in interes public” (art. 87 alin. 1 lit. b). Cu privire la
inaltii functionari publici reglementarea sumara din lege cu privire la ,,mobilitatea” acestora a fost

% Cu privire la corelatia si deosebirile dintre acordurile colective si contractele colective de munca (reglementate
prin Codul muncii si prin Legea nr. 130/1996, republicatd) si la problematica comisiilor paritare a se vedea: 1. T.
Stefanescu, A. G. Uluitu, Acordul colectiv dintre autoritdtile sau institutiile publice si functionarii publici, n
,,Dreptul” nr. 1/2008, p. 30-42; Al. Ticlea, Acordurile colective de muncd, in ,, Revista romdna de dreptul muncii”
nr. 5/2009, p. 9-23.
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dezvoltata prin art. 27-47 din Hotararea Guvernului nr. 341/2007 privind intrarea in categoria
inaltilor functionari publici, managementul carierei si mobilitatea inaltilor functionari publici27.

»Mobilitatea” functionarilor publici pentru eficientizarea activitatii autoritatii/institutiei
publice ori 1n interes public, masura unilaterald (care, In afara unor cazuri exceptionale, nu poate
fi refuzata de functionarul public, fiind totodatd desfasuratd pe perioadd nedeterminatd), ce este
de naturd sa zdruncine puternic ,stabilitatea” sacrosantd a functionarilor publici in cadrul
,,carierel” acestora.

Astfel, ,,cariera” functionarilor publici devine mult mai aleatorie, asemanatoare cu cea a
salariatilor, care, pentru a evita concedierea dispusa de art. 65 din Codul muncii, sunt adesea siliti
sa fie ,,de acord” cu modificarea contractului lor individual de munca, in legatura cu locul muncii,
felul muncii, conditiile de munca, salarizarea etc.?®

C) 1n cazul salariatilor salariile se stabilesc prin negociere individuald ori colectivi, cu
exceptia salariatilor autoritatilor/institutiilor publice, cu privire la care salarizarea se stabileste
prin lege (art. 157 din Codul muncii).

Cat priveste pe functionarii publici, si pentru acestia salarizarea este legal stabilitd prin
,»legea privind stabilirea sistemului unitar de salarizare pentru functionarii publici” (art. 31 alin. 3
din Legea nr. 188/1999, republicaté)zg. Pentru salariatii platiti din fonduri publice (personal
medical, didactic, magistrati etc.), ca si pentru alte categorii de personal bugetar (demnitari etc.)
existd o pluralitate de acte normative.

Aceasta puzderie de acte normative a fost (in buna parte) abrogata prin Legea-cadru nr.
330/2009 privind salarizarea unitard a personalului platit din fonduri publice®® (in vigoare, de

%" Hotarérea nr. 341/2007 s-a publicat in ,,Monitorul oficial al Roméaniei”, partea I, nr. 247 din 12 aprilie 2007.
%8 potrivit art. 41 din Codul muncii, modificarea definitiva a contractului individual de munca, de principiu, poate

avea loc numai cu acordul salariatului, daca sunt afectate elementele aritate mai sus (felul muncii, locul muncii,

salarizarea etc.). Numai cd, pentru evitarea concedierii pentru motivul desfiintarii locului de munca (efectiva si care
are la bazd o cauza reald si serioasd), conform art. 65 din Codul muncii, salariatii, in conditiile unei economii
functionale de piata, sunt nevoiti — nolens volens — si accepte a li se modifica al lor contract individual de munca In
defavoarea lor, sub aspectele aratate, ,,prin acordul partilor” (art. 41 alin. 1 din Codul muncii).

% O asemenea lege nu s-a adoptat. Pentru anii 2007-2009 legea in materie a fost Ordonanta Guvernului nr. 6/2007
(pentru functionarii publici civili care se aflau sub incidenta Legii nr. 188/1999), respectiv, Legea nr. 138/1999
(pentru functionarii publici militari). Separat, existau acte normative speciale pentru anumite categorii de functionari
publici cu statut special (politisti, diplomati etc.).

% publicati in »Monitorul oficial al Roméaniei”, partea I, nr. 762 din 9 noiembrie 2009 si dezvoltatd prin Ordonanta
de urgentd a Guvernului nr. 1/2010 (,,Monitorul oficial al Roméaniei”, partea I, nr. 62 din 27 ianuarie 2010). Cu
privire la aceste acte normative a se vedea si S. Beligradeanu, 1. T. Stefanescu, Consideratii referitoare la unele
dispozitii in legatura cu salarizarea personalului platit din fonduri publice, cumulul pensiei cu salariu, cumulul de

functii i la negocierea colectiva inscrise in Legile nr. 330/2009 si nr. 329/2009, precum i in Ordonanta de urgenta
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reguld, de la 1 ianuarie 2010), lege ce are drept obiect de reglementare ,,stabilirea unui sistem
unitar de salarizare pentru personalul din sectorul bugetar platit din bugetul consolidat al statului”
(art. L alin. 1 din Lege).

Asadar, cu unele exceptii nesemnificative, s-a realizat un sistem unitar de salarizare
pentru toate categoriile de personal bugetar, iar nu doar pentru functionarii publici aflati sub
incidenta Legii nr. 188/1999, inlaturandu-se, astfel, o reglementare generald pentru acestia din
urma si o pluralitate de reglementari pentru restul categoriilor de personal bugetar (salariati,
functionari publici cu statut special, alte categorii de personal bugetar — magistrati, demnitari
etC.)Sl. Hoc sensu, deci si pe planul salarizarii, prin adoptarea si intrarea in vigoare a Legii nr.
330/2009 s-a realizat, in materie, o estompare a deosebirilor dintre functionarii publici si salariatii
bugetari.

D) De principiu, pentru salariati cumulul de functii este permis (art. 35 din Codul muncii),
in timp ce pentru functionarii publici situatia era inversa (art. 96 din cartea I a Legii nr.
161/2003). Aceastd diferentd de reglementare a fost simtitor atenuatd (redusd) prin Legea nr.
330/2009 (art. 52) care, modificand art. 96 precitat, a statornicit ca functionarii publici pot
exercita functii sau activitati nu doar in domeniul didactic, al cercetarii stiintifice si al creatiei
literar artistice (ceea ce era prevazut si anterior), dar ,,si in alte domenii de activitate din sectorul
privat, care nu sunt in legaturd directd sau indirectd cu atributiile exercitate ca functionar public
potrivit fisei postului”.

E) Regimul cumulului pensiilor cu veniturile salariale, Tn scopul reducerii cheltuielilor
bugetare, identic reglementat atat pentru personalul incadrat (la unitatile bugetare si in companii
nationale, societati nationale, regii autonome etc.) In temeiul unui contract individual de munca,
cat si pentru functionarii publici care isi desfasoard activitatea in autoritatile/institutiile publice
(art. 17 si urm. din Legea nr. 329/2009%).

Si prin aceastd interdictie a cumulului pensiei cu salariul® se unific, o datd mai mult,
regimul juridic al celor doua categorii de personal bugetar care presteaza munca (activitate) in
cadrul a doua tipuri/forme diferite de raporturi juridice de muncad (salariati, pe temeiul
contractului individual de munca, respectiv, functionari publici avand raport de serviciu).

a Guvernului nr. 1/2010, in ,,Revista romana de drept privat” nr. 1/2010, p. 5487 si in ,,Dreptul” nr. 4/2010, p. 11—
44,

% Este adevarat cd acest sistem ,unitar” nu este chiar uniform (identic), in anexele Legii nr. 330/2001 existand
numeroase reglementari ,,specifice” pentru numeroase categorii de personal bugetar (platit din fonduri publice). Nu
mai putin Insd sistemul este unitar in ceea ce priveste principiile fundamentale ale reglementarilor (corelarea
salariilor de baza pentru toate categoriile de personal bugetar, prin instituirea unui raport de 1 la 12 intre salariul de
baza minim §i cel maxim, limitarea drastica a sporurilor la salariul de baza si — de reguld — unificarea acestora etc.).

%2 pyblicata in ,,Monitorul oficial al Romaniei”, partea I, nr. 761 din 9 noiembrie 2009.

% Interdictia opereaza numai daca nivelul pensiei nete depaseste nivelul salariului mediu brut pe economie indicat in

legea bugetului asigurdrilor sociale de stat (art. 17 alin. 1 din Legea nr. 329/2009). Pentru anul 2010 acest nivel

(plafon) este de 1 836 lei (art. 16 alin. 2 din Legea nr. 12/2010 a bugetului asigurarilor sociale de stat pe anul 2010).
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I1l. Tipologia raporturilor juridice de munca

7. Dezvoltarile expuse in cele doua capitole precedente nu trebuie sa creeze impresia ca ar
fiinta numai doua raporturi juridice de munca: al salariatilor si al functionarilor publici, primii
desfasurandu-si activitatea in temeiul contractului individual de munca, iar cei de al doilea in
baza raportului de serviciu, generat prin incheierea unui contract nenumit.

In realitate, precum vom arita in cele ce urmeazi, exista o reala tipologie a raporturilor
juridice de munca, alcatuita din mai multe forme ale acestora.

8. Tn acest sens, subliniem:

A) In primul rand, se evidentiaza cu pregnantd raportul juridic de munca al salariatilor
generat prin incheierea contractului individual de munca, statornicit de Codul muncii (Legea nr.
53/2003) si de actele normative dezvoltatoare.

Daca, juridic, contractul individual de muncéd fundamenteaza raportul juridic de munca al
tuturor salariatilor, in cadrul acestei categorii un contur aparte il au salariatii aflati in serviciul
autoritatilor si institutiilor publice, asadar platiti din fonduri publice, care se particularizeaza prin
aceea ca pe calea contractelor colective acestia nu 1si pot negocia ,,drepturile ale caror acordare si
cuantum sunt stabilite prin dispozitii legale” (art. 12 alin. 1, fraza finala din Legea nr. 130/1996,
republicatd; 1n acelasi sens, dar cu referire numai la salarii, art. 3 din Ordonanta de urgenta a
Guvernului nr. 1/2010).

B) O a doua categorie de raporturi juridice de munca este aceea a functionarilor publici
care, dupa caz, sunt fie civili, fie militari, de vreme ce art. 16 alin. 3 din Constitutia Romaniei
(republicata) se referd, In mod expres, la ,,functiile si demnitatile publice, civile sau militare...”

De regula, activitatea functionarilor publici civili este guvernata de Legea nr. 188/1999
(republicata) privind Statutul functionarilor publici, care reprezinta dreptul comun in materie. Nu
mai pufin insa, potrivit art. 5 alin. 1 din aceasta lege, pot beneficia de statute speciale functionarii
publici care isi desfasoara activitatea in cadrul anumitor Servicii publice, precum structurile de
specialitate ale Parlamentului Roméaniei, Administratiei Prezidentiale, Consiliului Legislativ, din
serviciile diplomatice si consulare, din autoritatea vamald, din politie si alte structuri ale
Ministerului Afacerilor Interne ori din alte servicii publice stabilite prin lege.

In sfarsit, o ultima categorie de functionari publici sunt militarii (avandu-se in vedere art.
16 alin. 3 din Constitutia Romaniei), cu toate ca Statutul cadrelor militare (Legea nr. 80/1995,

. o . . . . o e 4
Succesiv de nenumarate ori modificata si completatd) nu 11 denumeste ca atare®*.

3 Cadre” militare existd in: sistemul Ministerului Apdrarii Nationale, in sistemul Ministerului Afacerilor Interne
(jandarmii i pompierii), in sistemul serviciilor de informatii (Serviciul Roméan de Informatii; Serviciul de Informatii
Externe; Serviciul de Telecomunicatii Speciale) ori in Serviciul de Protectie si Paza.

Mentionam ca soldatii si gradatii voluntari, desi sunt, evident, militari, totusi trebuie considerati drept salariati,
avand un contract de munca de tip particular (a se vedea S. Beligradeanu, Consideratii critice asupra diversificarii
nejustificate a reglementarilor legale privind competenta materiald a instantelor judecatoresti in domeniul

solutionarii litigiilor de muncd, in ,,Dreptul” nr. 10/2009, p. 92-94).
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In consecinta, categoria functionarilor publici se divide astfel:

a) Functionari publici civili, carmuiti, In principal, de Legea nr. 188/1999 (republicatd);

b) Functionari publici civili, carmuiti de statute speciale, precum: politistii (Legea nr.
360/2002); functionari publici din Administratia Nationald a Penitenciarelor (Legea nr.
293/2004); functionari publici parlamentari (Legea nr. 7/2006); functionari publici din cadrul
Autoritatii Nationale a Vamilor (Legea nr. 10/2004); functionari publici denumifi manageri
publici (Legea nr. 92/2008); functionari publici aflati sub incidenta Statutului personalului silvic
(Legea nr. 59/2000).

Desi nu sunt denumiti in mod expres drept functionari publici, se Incadreaza in categoria
functionarilor publici cu statut special si: personalul de specialitate al instantelor judecatoresti si
parchetelor de pe langa acestea (Legea nr. 567/2004 privind statutul acestui personal)®, precum
si functionari publici membri ai Corpului diplomatic si consular guvernati de Statutul acestui
personal (Legea nr. 269/2003).

¢) Functionari publici militari-militari (Legea nr. 80/1995).

C) Functiile de demnitate publici — demnitarii. Multa vreme aceastd categoric de
personal, desfasurandu-si activitatea in temeiul unui raport de munca, a fost doar evocat in
Constitutia Romaniei (art. 16 alin. 3) alaturi de functionarii publici, fard sa fi avut o reglementare
proprie (statut etc.).

De curand, 1nsa, prin anexele nr. IX; IX/1; IX/2; IX/3 si IX/4 din Legea nr. 330/2009 s-a
conturat, foarte sumar, o atare reglementare.

Tn acest sens, art. 1 din anexa nr. IX la Legea nr. 330/2009 prevede®” urmatoarele:

»Art. 1 — (1) functia de demnitate publicd este acea functie publica care se ocupa prin
mandat (s. n. — $.B.) obtinut direct, prin alegeri organizate direct sau indirect, prin numire (s. n. —
S.B.), potrivit legii.

(2) Functiile asimilate cu cele de demnitate publicd sunt functii de conducere din
institutiile publice aflate in subordinea Guvernului, nominalizate de cétre acesta”.

% pentru justificarea opiniei potrivit careia acestia sunt functionari publici, a se vedea S. Beligradeanu, op. cit., Tn
,.Dreptul” nr. 10/2009, p. 97-99. De altfel, si Inalta Curte de Casatie si Justitie, prin decizia nr. 14/2008 pronuntati in
Sectii Unite (,,Monitorul oficial al Romaniei”, partea I, nr. 853 din 18 decembrie 2008), a statuat ca personalul

auxiliar de specialitate al instantelor judecatoresti si al parchetelor de pe langa acestea se afla Tn raporturi de serviciu

cu aceste autoritati publice. Or, notiunea de raport de serviciu este proprie functionarilor publici civili.

% in pofida unor reglementari formulate confuz sau gresit, inscrise in Statutul personalului diplomatic si consular al

Romaniei (Legea nr. 269/2003), acest personal are calitatea de functionari publici, in primul rdnd pentru cé art. 5

alin. 1 lit. d din Legea nr. 188/1999 prevede expres ca pot beneficia de statute speciale si functionarii publici care isi
desfasoara activitatea in ,,serviciile diplomatice si consulare” (pentru dezvoltari, a se vedea S. Beligradeanu, Natura
raportului juridic de muncad al membrilor Corpului diplomatic gi consular al Romaniei in lumina Legii nr. 269/2003,
in ,,Dreptul” nr. 10/2003, p. 30-34.

%7 Aceastd anexa este intitulata: ,,Reglementari specifice personalului care ocupa functii de demnitate publica si

=9

personalului care ocupa functii asimilate cu functii de demnitate publica” (s.n. — S.B.).
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In continuare in anexele IX/1; IX/2 si IX/3 Legea nr. 330/2009 enumera analitic si
exhaustiv toate functiile de demnitate publica, alese sau numite, existente in Roméania®, cu
indicarea indemnizatiei lunare, respectiv, a salariului de baza lunar pentru fiecare dintre aceste
functii®®.

Analizand raportul juridic de munca al functiilor de demnitate publica — una din cele patru
mari categorii de persoane care desfasoard o activitate de putere publica*® — am dezvoltat pe larg
argumentele pentru care trebuie admis ca si persoanele ce detin atare functii isi desfasoara
activitatea in temeiul unui raport juridic de munca*,

Nu mai reluam, hic et nunc, aceasta argumentare; addugam insa in plus ca art. 1 din anexa
nr. IX la Legea nr. 330/2009, incluzand in randurile personalului (platit din fonduri publice) atat
demnitari ce ocupa functii de demnitate alese ori numite (retribuiti cu indemnizatie lunara), cat si
pe cei ce detin functii asimilate acestora (retribuiti cu salariu de baza lunar) intdreste opinia
noastrd, de vreme ce Legea nr. 330/2009 prin notiunea de ,,personal” (platit din fonduri publice)
vizeazd toate categoriile de persoane care, avand un raport juridic de munca, indiferent de
forma/tipul acestuia, sunt ,,platite” din fonduri publice (dupa caz, prin salariu de baza lunar ori
prin indemnizatie lunara).

In sfarsit, subliniem ca desi persoanele care detin functii de demnitate publicd eventual ar
putea fi considerati drept o varietate de functionari publici (civili), totusi legal o asemenea
asimilare nu este posibild deoarece, pe de o parte, art. 16 alin. 3 din Constitufia Romaniei ii
enumera distinct, iar, pe de altd parte, art. 6 lit. e din Legea nr. 188/1999 exclude de la incidenta
acestei legi ,,persoanele numite ori alese 1n functii de demnitate publica”.

D) Magistratii (judecatorii si procurorii din sistemul autoritatii judecatoresti) isi
desfasoara activitatea in temeiul unui raport juridic de munca distinct de toate cele precedente42, a

% Evidentiem ca magistratii (judecatori si procurori) nu fac parte din functiile de demnitate publici. Sunt insa inclusi

in acestea presedintele si judecatorii Curtii Constitutionale (anexa nr. IX/2, pozitia nr. 9-10), doar atare doua functii
nu fac parte din autoritatea judecatoreasca, Curtea Constitutionald figurand in Legea fundamentald in titlul V, iar nu
in titlul III, cap. IV privitor la autoritatea judecétoreasca.

% Potrivit Legii nr. 330/2009 functiile de demnitate publicd beneficiazi de indemnizatie lunard, in timp ce functiile
asimilate cu functiile de demnitate publica beneficiaza de salariu de baza lunar.

%0 Cu privire la faptul cd existd patru mari categorii de persoane care detin functii de putere publici a se vedea C.-L.
Popescu, Functionarea Consiliului Superior al Magistraturii in ipostaza de instanta de judecata si dreptul la un
proces echitabil, in ,,Dreptul” nr. 3/2005, p. 39.

L A se vedea S. Beligradeanu, Natura raportului juridic de munca al magistratilor, in ,,Dreptul” nr. 7/2003, p. 37—
41.

“2 A se vedea: 1. T. Stefinescu, Tratat de dreptul muncii (2007), cit. supra, p. 30-32; Al Ticlea, Tratat de dreptul
muncii (2009), cit. supra, p. 20-22; S. Beligradeanu, Consideratii critice asupra diversitatii nejustificate..., Cit.
supra, in ,,Dreptul” nr. 10/2009, p. 94; 1. Popa, Tratat privind profesia de magistrat ih Roméania, Editura Universul

Juridic, Bucuresti, p. 393-405; . Popa, Drepturile banesti ale magistratilor — salariu sau indemnizatie, In ,, Revista
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caror activitate este carmuita de Legea nr. 303/2004 (republicata) privind statutul judecatorilor si
procurorilor si cdreia nu i se aplicd, Tn vreun mod, Legea nr. 188/190 privind Statutul
functionarilor publici (conform art. 6 lit. ¢ al acestei legi). De altfel, abstractie facand de acest
aspect, magistratii nu pot fi considerati drept functionari publici si pentru faptul ca desi
judecatorii si procurorii detin, indiscutabil, functii de putere publica, ei realizeaza, prin activitatea
lor, puterea (autoritatea) judecatoreasca, iar nu puterea/autoritatea executivd (specifica
functionarilor publici de drept comun ori cu statut special).

Caracterizarea raportului juridic al magistratilor drept raport juridic de munca, inifial
creatie a doctrinei (nefiind legal expres statorniciti) a fost acceptat recent si de Inalta Curte de
Casatie si Justitie prin decizia nr. 14/2008 pronuntata in Sectii Unite (citatd supra, notele 25 si 35)
care a statuat ca ,,... magistratii 1si desfasoard activitatea in temeiul unui raport de munca sui
generis, care are la bazd un acord de vointe (contract nenumit de drept public*®), Tncheiat cu
insusi statul, reprezentat de Presedintele Romaniei si de Consiliul Superior al Magistraturii”.

E) Membrii cooperatori. Conform Legii nr. 1/2005 pentru organizarea si functionarea
cooperatiei*® (art. 33 alin. 1), raportul juridic dintre societatea cooperativa si membrul cooperator
este complex, putdnd concomitent sa existe, de la caz la caz, trei categorii de raporturi juridice, si
anume: raporturi patrimoniale, raporturi comerciale si raporturi de munca, acestea din urma (cele
de muncad) fiintand ,,in cazul membrilor cooperatori, asociati la munca si capital, in temeiul
contractului individual de muncd sau al conventiei individuale de munca, dupa caz,
incheiat/incheiata cu societatea cooperativa al carei membru este”®. Asadar, suntem in prezenta
unui alt raport juridic de munca®®, diferit de cel care se naste din contractul individual de munca,
reglementat de Codul muncii, In pofida Imprejurarii potrivit careia si membrul cooperator (daca
are i un raport de munca, aldturi de raporturi patrimoniale — depunerea de parti sociale si/sau

romdnd de dreptul muncii” nr. 2/2005, p. 79; A. Cioriciu, Consideratii privind transferul magistratilor, In ,, Revista
romdnd de dreptul muncii” nr. 4/2006, p. 96..

Mentionam c¢a in studiul nostru indicat inota precedentd (Natura raportului juridic al magistratilor, In
,, Dreptul” nr. 7/2003, p. 29 si urm.) am considerat cd magistratii ar detine functii de demnitate publicd. O atare
sustinere in prezent nu mai are nici un suport legal avand in vedere cele aratate supra, nota 38 (judecatorii si
procurorii din sistemul autoritatii judecatoresti nu sunt inclusi in randul functiilor de demnitate publica, alese ori
numite, indicate in anexele nr. IX/1; IX/2; IX/3 si IX/4 la Legea nr. 330/2009).
* Cu privire la faptul ci un atare contract nu este de drept public, ci de munca (diferit, evident, de contactul

individual de munca reglementat de Codul muncii) a se vedea supra, pct. 4 (in fine) al studiului de fata.

* Publicata in ,,Monitorul oficial al Romaniei”, partea I, nr. 172 din 28 februarie 2005.

** Legea nr.1/2005 nu precizeazi care este deosebirea intre contract individual de munci si conventie individuala de
muncd, precizare ce se impunea, deoarece in dreptul civil notiunile de contract si de conventie, de reguld, sunt
concepute ca fiind sinonime (a se vedea, Tn acest sens, M. Costin, C. Costin, Dictionar de drept civil de la A la Z,
editia a II-a, Editura Hamangiu, Bucuresti, 2008. p. 196).

“® A se vedea, in acest sens, 1. T. Stefanescu, Tratat de drept al muncii (2007), cit. supra, p. 32—33; Al. Ticlea, Tratat
de drept al muncii, cit. supra, p. 27-28.
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aporturi In natura —, sau/si comerciale — livrari de produse ori prestari de servicii efectuate de
membrul cooperator pentru societatea cooperativa in calitate de operator economic independent)
isi desfasoara activitatea fie In temeiul unui contract individual de munca, fie al unei conventii
individuale de munca.

Asadar, dupd cum s-a sustinut, ,cooperatorii se afld 1n raporturi tipice de munca
suprapuse pe raporturile juridice coopera‘ciste”47 (s.n.—S.B.).

Afirmatia este corectd, dar cu mentiunea ca aceasta pluralitate de raporturi juridice explica
tocmai existenta unor raporturi juridice de munca ce sunt diferite (desi suprapuse) fatd de cele
,cooperatiste” (de drept cooperatist).

In plus, addugam ca, potrivit art. 33 alin. 3 din Legea nr. 1/2005, ,,Pentru societitile
cooperatiste, raporturile de muncd ale membrilor cooperatori se pot reglementa prin lege
speciala”® (s. n. — S.B.).

IV. O viziune monisti asupra obiectului dreptului muncii

9. Tipologia complexd a raporturilor juridice de munca, prezentatd mai sus (cap. III),
genereazd o problemd de principiu cu valente teoretice, si anume care este, in fond, in prezent,
obiectul stiintei dreptului muncii, indiscutabil ramura a sistemului dreptului roman®®.

Dupa cum se stie, in mod traditional, dreptul muncii, sintetic, a fost definit ca fiind, in
esentd, dreptul contractelor (individuale si colective) de munca; aceastd definifie este corecta,
numai ca ea are in vedere dreptul muncii in inteles strict (stricto sensu)5°, traditional.

Problema pe care o abordam, hic et nunc, este aceea daca in prezent putem sa mai privim
atat de restrans dreptul muncii — axat exclusiv pe raportul juridic de munca al salariatilor
reglementat de Codul muncii si axat pe contractul de munca — iar aceasta in conditiile in care
existd o pluralitate a raporturilor juridice de muncd, altele decat cel intemeiat pe contractul
individual de munca.

In opinia noastrd, in mod ferm, categoric si neechivoc, se impune raspunsul negativ. in
alti termenti, trebuie adoptata, fara discutie si astdzi o viziune monista a dreptului muncii; asadar,
dreptul muncii are drept obiect totalitatea raporturilor juridice de munca (expuse supra, cap. III),

“" Al. Ticlea, Tratat de dreptul muncii (2009), cit. supra, p. 28.

“® Din nefericire o atare lege nu a fost — pana in prezent — adoptata; asa fiind, pani la adoptarea acesteia raimane
deschisa precizarea deosebirii legale dintre contractul individual de munca si conventia individuala de munci in
situatia cooperatorilor vizati de art. 33 alin. 1 din Legea nr. 1/2005.

“ Cu privire la lungul drum al devenirii dreptului muncii ca o ramurad autonoma de drept a se vedea bibliografia
indicatd in nota 4 (subsol) a studiului Privire analitica asupra corelatiei dintre noul Cod civil si Codul muncii de .
T. Stefanescu, $. Beligradeanu, in ,, Dreptul” nr. 12/2009, p. 12.

* Ibidem.

27



jar nu exclusiv raportul juridic de munca al salariatilor, desi acesta din urma este dominant
numeric,

Intr-adevar, dacd percepem ramura de drept ca fiind ,,ansamblul normelor juridice care
reglementeaza relatiile sociale dintr-un anumit domeniu al viteii sociale pe baza unei metode
specifice de reglementare si a unor principii comune’?, ni se pare vadit aberant ca doar o singura
categorie (tip/formd) a raportului juridic de munca (si anume raportul juridic al salariatilor) sa
faca parte din obiectul dreptului muncii, toate celelalte raporturi juridice (ale functionarilor
publici — civili sau militari —, ale persoanelor ce detin functii de demnitate publica, ale
magistratilor, ale cooperatorilor), desi raporturi juridice de munca, sa fie incluse, In prezent, in
alte ramuri de drept (administrativ sau cooperatist, dupa caz).

O atare concluzie — juridica, logica, metodologica si de bun simt — se impune ferm chiar
in prezent, in mod inexorabil, fara a fi necesare modificari legislative, iar nu ca o simpla reverie
teoreticd ori ca o viziune de prefigurare a viitorului sub acest aspect (deci de domeniul
viitorologiei), reverie §i viziune, care, pentru a deveni realitate, s-ar impune modificari legislative
la nivelul principiilor, esentelor, teoriei etc.

10. Tn lumina celor expuse, in ce ne priveste, concepem — precum am aritat — in mod
monist, un drept al muncii inteles unitar si lato sensu, avand drept obiect nu doar contractul
individual de munca (raportul juridic de munca al salariatilor), ci ansamblul tuturor raporturilor
juridice de munca, drept al muncii unic §i unitar, configurat/divizat dupa cum urmeaza:

A) Dreptul comun al muncii (dreptul ,,clasic” sau ,,traditional” ori stricto sensu), privitor
exclusiv la raportul juridic ce munca al salariatilor (inclusiv cei platiti din fonduri publice, fiind
,bugetari”), axat pe contractul individual de munca reglementat de Codul muncii.

Acest drept comun al muncii constituie pivotul (nucleul) in jurul caruia graviteaza toate
subdiviziunile dreptului special al muncii.

Dreptul comun al muncii, la randul sau, are o parte generala (Codul muncii si actele
normative derivate din acesta) si o parte speciald [care se referd la anumite categorii de salariati
cu statut special, asadar, cu privire la care s-au adoptat statute speciale de personal, cum ar fi, de
pilda: Statutul personalului didactic — Legea nr. 128/1997 —; Statutul personalului de cercetare-
dezvoltare (Legea nr. 319/2003) s.a.].

*! Din totalul persoanelor care, in Romania, isi desfiasoara activitatea in cadrul raporturilor juridice de munca,
salariatii reprezinta cel putin 92-93% (in acestia se includ si salariatii platiti din fonduri publice: personal didactic,
medico-sanitar etc.), restul (cel mult 7-8%) fiind reprezentat de persoane care isi desfasoara activitatea ca functionari
publici (civili i militari), demnitari, magistrati, cooperatori (in conditiile art. 33 alin. 1 din Legea nr. 1/2005).

%2 A se vedea N. Popa, Conceptul dreptului, in ,, Teoria generali a dreptului” de N. Popa, M.- C. Eremia, S. Cristea,
editia a II-a, Editura All Beck, Bucuresti, 2005, p. 68.

%% In cazul dat, suntem in prezenta unei parti speciale a dreptului comun al muncii (iar nu a unei componente a partii

speciale a dreptului muncii), intrucat determinant este faptul ca predomind, in conceptia noastra, natura raportului

juridic de munca. Or, si in cazul salariatilor a caror activitate este guvernatd de statute speciale, ca si in cazul
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b) Dreptul special al muncii (denumit, uneori, dreptul muncii lato sensu), astfel divizat:

a) Dreptul special al muncii privitor la functionarii publici, care, la randul sau, se imparte
precum urmeaza:

* Dreptul comun al functionarilor publici (civili), fundamentat legal, in principiu, pe
Legea nr. 188/1999 privind Statutul functionarilor publici;

* Dreptul functionarilor publici (civili) cu statut special (enumerati supra, cap. III, pct. 7,
lit. B, lit. b), si anume: politistii (Legea nr. 360/2002); functionarii publici din administratia
penitenciarelor (Legea nr. 243/2004); functionarii publici parlamentari (Legea nr. 7/2006);
functionarii publici din cadrul Administragiei Nationale a Vamilor (Legea nr. 10/2004);
functionarii publici denumiti manageri publici (Legea nr. 92/2008); functionarii publici aflati sub
incidenta Codului silvic (Legea nr. 59/2000)>*; personalul diplomatic si consular (Legea nr.
269/2003); personalul de specialitate al instantelor judecatoresti si parchetelor de pe langa acestea
(legea nr. 567/2004);

* Militari (Legea nr. 80/1995), deci cei care, in terminologia Constitutiei Romaniei (art. 16
alin. 3), detin functii publice militare;

b) Dreptul special al muncii privitor la persoanele care detin functii de demnitate publica
alese sau numite ori asimilate acestora, enumerate in anexele IX/1; IX/2; IX/3; 1X/4 la Legea nr.
330/20009;

c) Dreptul special al muncii privitor la magistrati (judecatori si procurori) care 1isi
desfasoara activitatea in temeiul Constitutiei Romaniei (art. 126 si urm.) si al Legii nr. 303/2004,
republicatd (Statutul judecatorilor si procurorilor).

d) Dreptul special al muncii privitor la cooperatorii care se afla in raporturi juridice de

muncd cu societatea cooperativa, in conditiile precizate de art. 33 alin. 1 lit. b din Legea nr.
1/2005%.

salariatilor obignuiti, activitatea lor se desfasoara in temeiul contractului individual de munca statornicit de Codul

muncii.
> Codul silvic (Legea nr. 59/2000) este aplicabil atat silvicultorilor functionari publici, cat si silvicultorilor salariati.

% Al Ticlea in studiul intitulat Opinii privind dreptul public al muncii — subramurd a dreptului muncii, in ,, Revista
romdnda de dreptul muncii” nr. 4/2009, p. 9-23 (studiu reprodus si in volumul Dreptul public al muncii —
coordonator Al. Ticlea —, Editura Wolters Kluwer, Bucuresti, 2010, p. 23-36) considera ca dreptul public al muncii
ar fi ,,acea subramura a dreptului muncii, alcatuit din ansamblul normelor juridice care reglementeaza relatiile de
serviciu ale functionarilor publici, precum si ale celorlalte categorii de personal investite cu exercitarea autoritatii de
stat, in temeiul unor statute juridice speciale” (ibidem, p. 23, respectiv, p. 36). Asadar, sub aceasta denumire, autorul

vizeazd ceea ce noi denumim dreptul special al muncii (cu exceptia evidenta a raporturilor juridice de munca ale

cooperatorilor). Tn principiu, suntem de acord cu o atare opinie (ce concorda cu a noastrd). Remarcam insa ci: pe de

o0 parte, nicio lege nu denumeste raporturi de serviciu raporturile juridice de munca ale militarilor, ale celor ce detin

functii de demnitate publica ori ale magistratilor. Pe de alta parte si mai ales, denumirea de ,,drept public al muncii”

contine, in sine, o contradictie in terminis, de vreme ce dreptul muncii, in ansamblul sdu, nu este nici exclusiv privat
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11. Tntru fundamentarea obiectului dreptului muncii, potrivit celor expuse in prezentul
capitol (pct. 9 si 10), unele precizari si sublinieri complementare se mai impun.

Astfel:

a) Art. 2 lit. a din Codul muncii dispune ca prevederile acestui Cod se aplica persoanelor
incadrate prin contract individual de muncd, ce sunt cetiteni romani si presteazd muncd in
Romania, iar art. 295 alin. 2 al Codului statorniceste ca normele sale se aplica ,,cu titlu de drept
comun i acelor raporturi juridice neintemeiate pe un contract individual de munca, in masura in
care reglementarile speciale (s. n. — S.B.) nu sunt complete si aplicarea lor nu este incompatibila
cu specificul raporturilor de munca respective”.

Textul art. 295 alin. 2, reprodus mai sus, fundamenteaza perfect opinia noastra, in sensul
ca Legea nr. 53/2003 (Codul muncii) constituie dreptul comun al muncii In materia relatiilor
juridice de munca, iar, totodata, ca exista si alte raporturi juridice de munca decat raportul juridic
al salariatului (axat pe contractul individual de munca, reglementat de Codul muncii). Pe de alta
parte, acelasi Cod, specificand expres ca exista si alte raporturi juridice de munca (cuprinse in
»reglementdri speciale”), nu statorniceste cd acestea din urma trebuie sa fie incluse (s faca parte)
din alte ramuri de drept (constitutional, administrativ, cooperatist). In sfarsit, art. 2 lit. a din
Codul muncii precizeaza doar ca ,,prezentul Cod” (deci cel al muncii) se aplica persoanelor fizice
incadrate prin contract individual de munca, fara ca sa mai adauge ca numai un atare raport
juridic de munca ar face parte din dreptul muncii.

Asadar, art. 2 lit. a, coroborat cu art. 295 alin. 2 din Codul muncii sunt texte ce confirma
si fundamenteaza opinia noastrd, in sensul cd dreptul muncii trebuie conceput monist, SUmma
divisio a sa fiind dreptul comun al muncii si, respectiv, dreptul special al muncii.

De altfel, Codul muncii si, in general, legislatia nu reglementeaza impdrtirea dreptului in
ramuri $i subramuri, aceasta fiind in sarcina doctrinei juridice, a autorilor de tratate, cursuri si
manuale de drept, iar nu a legiuitorului. In alti termeni, art. 295 alin. 2 din Codul muncii opereazi
exclusiv cu notiunile/institutiile juridice de ,,drept comun” si, respectiv, de ,reglementari
speciale”, iar nu cele de ,,dreptul muncii”, respectiv, ,,ramuri” (,,subramuri’’) ori ,,ramuri de drept
distincte” (,,alte ramuri” decat dreptul muncii), toate acestea din urma (legate de ramura,
subramurd sau alte ramuri de drept) neprezentand relevanta pe planul edictarii dreptului pozitiv
(in speta a unui Cod al muncii).

In sfarsit, dupd cum am mai subliniat, Legea nr. 330/2009 privind salarizarea unitara a
personalului platit din fonduri publice, aplicabila, deopotriva, personalului contractual (salariat),
functionarilor publici (civili si militari), persoanelor ce detin functii de demnitate publica si
magistratilor constituie o dovada in plus a justetei tezei privind conceptia unitard (monistd) a
obiectului dreptului muncii.

si nici exclusiv public, dar totusi un drept predominant privat, fundamentat pe raporturi contractuale (l. T.

Stefanescu, S. Beligradeanu, Privire analitica asupra corelatiei dintre noul Cod civil si Codul muncii, cit. supra, In
., Dreptul” nr. 12/2009, p. 12).
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b) Pentru identitate de ratiune, situarea art. 33 alin. 1 in Legea nr. 1/2005 privind
organizarea §i functionarea cooperatiei nu poate constitui un temei al sustinerii ca raporturile
juridice de munca ale cooperatorilor s-ar include in dreptul cooperatist. Dimpotriva, diferentierea
facuta de textul legal amintit intre raporturile juridice patrimoniale si cele comercial-cooperatiste,
pe de o parte, si cele de muncad (ale cooperatorilor), pe de altd parte, fundamenteaza opinia
noastra, in sensul ca doar prima categorie de raporturi juridice poate constitui obiect al dreptului
cooperatist, in timp de acela de munca sunt o componenta a dreptului (special) al muncii.

¢) Curtea Constitutionald, in cuprinsul deciziei nr. 356/2005°° (referitoare la o exceptie de
neconstitutionalitate in legatura cu art. 38 din Codul muncii), intr-un considerent a afirmat, in
treacat, cd dreptul muncii (cu privire la salariati; la contractul individual de muncd) reprezinta ,,0
ramura distincta de drept”. Aceasta nu Inseamna insa ca instanta constitufionala S-a pronuntat si
cu privire la faptul ca o atare ramura de drept nu ar putea avea si o parte speciald (avand ca obiect
celelalte raporturi juridice de munca, altele decat acelea bazate pe contractul individual de
munca), iar aceasta cu atadt mai mult cu cat o atare discutie nu avea nicio legaturd cu speta (care
avea ca obiect o exceptie de neconstitutionalitate a unui text din Codul muncii).

d) Conceptia monistd a obiectului dreptului muncii 1si giseste justificarea si in aceea ca
Organizatia Internationald a Muncii (ale cdrei conventii si recomandari fac parte din dreptul
international al muncii), uneori adopta atare norme si cu privire la functionarii publici [cazul, de
pilda, al Conventiei nr. 151 (1978) asupra relatiilor de munca din functia publica, ce a fost
completatd prin Recomandarea nr. 159 (1978) avand acelasi 0biect57].

12. Daca sustinem, cu fermitate, conceptia unei viziuni moniste a obiectului dreptului
muncii si a diviziunii sale in dreptul comun al muncii §i dreptul special al muncii, nu mai putin

respingem categoric existenta unui asa-numit drept profesional®®

(care ar include in obiectul sau
nu doar totalitatea reglementdrilor legale privitoare la raporturile juridice de munca, ci si
reglementarile legale referitoare la persoanele fizice ce fac parte din profesiile liberale — liberii
profesionisti =9 ori la persoanele fizice autorizate care desfagoara activitdfi economice

independente (singuri ori impreund cu membrii familiei lor)®°, intrucét toti acestia presteazi

% publicata in ,, Monitorul oficial al Romdniei”, partea |, nr. 825 din 13 septembrie 2005.

> Cu privire la Conventia nr. 151 (1978) si la Recomandarea nr. 159 (1978) a Organizatiei Internationale a Muncii, a
se vedea N. Valticos, Droit international du travail, Dalloz, Paris, 1983, p. 264-266.

% Cu privire la un atare asa-zis ,.drept profesional” a se vedea L. T. Stefanescu, Tratat de dreptul muncii (2007), cit.
supra, p. 21 si p. 37-39; Al Ticlea, Tratat de dreptul muncii (2009), cit. supra, p. 12.

%9 Cu privire la conceptul de profesii liberale (liber-profesionisti) si la enumerarea exhaustiva a tuturor categoriilor de
profesii liberale din Roménia a se vedea Gh. Moroianu, Statutul profesiilor liberale, Editura Universul Juridic,
Bucuresti, 2008; 560 pagini.

8 Cu privire la acestea a se vedea Ordonanta de urgentd a Guvernului nr. 44/2008 privind desfasurarea activitatilor
economice de citre persoanele fizice autorizate, intreprinderile individuale si intreprinderile familiale, publicata in

., Monitorul oficial al Romdniei”, partea |, nr. 328 din 25 aprilie 2008.
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munca independent, asadar, fara a se afla intr-un raport contractual de munca cu orice alta
persoana juridica sau fizica.

Or, chiar dacd teza autonomiei unui atare asa-zis ,,drept profesional” este, uneori,
vanturata prin unele tari (fie ele si avansate, membre ale Uniunii Europene), in opinia noastra,
este vadit aberant a se amalgama, 1n aceeasi ramura de drept, diferitele categorii de persoane care
presteazd munca (activitate) In temeiul unor raporturi contractuale, ce presupun subordonare,
salarizare etc., asadar, raporturi juridice de munca, cu persoanele care isi desfasoara activitatea
independent (fara a exista atare raporturi juridice de munca), ce au raporturi contractuale exclusiv
fie cu furnizorii lor de materie prima, energie electrica etc., fie cu clientii lor, beneficiarii
activitagii (muncii) prestate de aceste persoane independente, activitafi de naturd industriala,
comerciala, transporturi, constructii, prestari de servicii — fizice ori intelectuale (cazul liber-
profesionistilor) — etc., activitati desfasurate — de reguld — de unul singur, cu sau fara ajutorul
membrilor de familie® si care, in sfarsit si esential, nu au i nici nu pot avea drepturi salariale.

13. Fireste, raporturile juridice generate de incheierea conventiilor civile de prestari de
servicii® nu sunt expresia unui raport juridic de munca, ci a unui contract civil, evident in masura
in care nu suntem in prezenta unui contract individual de munca deghizat, deci a unei fraude la
lege®®,

Aceeasi solutie se impune, pentru identitate de ratiune, si in cazul contractelor privind
dreptul de autor si/sau drepturile conexe, incheiate in temeiul Legii nr. 8/1996.

14. Se intelege de la sine ca toate cele expuse in prezentul capitol al studiului nostru
privesc numai obiectul dreptului intern (roméan) al muncii.

Asa fiind, nu se poate face abstractie si de imprejurarea cd, deosebit de dreptul intern al
muncii, exista §i ,,dreptul international al muncii, ca parte a dreptului international contemporan”,
care ,,are ca obiect relatiile dintre state referitoare la armonizarea legislatiei muncii si securitatii
sociale si aplicarea uniforma a unui ansamblu de norme cuprinse, in principal, in conventiile si
recomandarile Organizatiei Internationale a Muncii...”® sau elaborate in cadrul ONU, a
institutiilor sale specializate ori a unor organizatii regionale (in cazul Europei, evident Uniunea
Europeani)®.

8 Evident, in cazul liber-profesionistilor, munca/activitatea prestata in asociere (cu alti liber-profesionisti) si/sau cu
ajutorul salariatilor constituie o situatie frecventa.

82 Cu privire la acestea si la asemanarile si deosebirile dintre atare conventii i contractele individuale de munca, a se
vedea M. loan, Contractul individual de munca si conventia civilda de prestari de servicii, Editura Wolters Kluwer,
Bucuresti, 2009; 319 pagini.

% pentru eludarea legislatiei privitoare la plata contributiilor sociale (contributia de asigurari sociale, asigurari de
sdnatate, pentru constituirea bugetului asigurarilor de somaj etc.).

A, Popescu, Dreptul international si european al muncii, editia a II-a, Editura C. H. Beck, Bucuresti, 2008, p. 103.
* Ibidem.
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In studiul de fatd nu am abordat problematica dreptului international al muncii, azi
existenta acestui drept — parte a dreptului international contemporan — nefiind contestatd in
doctrina romana®®,

15. Opiniile noastre, aici expuse, au si o valenta practica, si anume la disciplina ,,dreptul
muncii”, predata la facultatea de drept — de stat ori private —, ar urma sa se predea (studieze) nu
doar dreptul muncii traditional (dreptul muncii ,Stricto sensu” deci comun al muncii),
fundamentat pe Codul muncii si pe contractul individual de munca, ci, totodata, ar urma a se
preda (studia) si dreptul special al muncii, asadar, problematica raporturilor juridice de munca ale
functionarilor publici — civili si militari — ale celor ce detin functii de demnitate publica, ale
magistratilor si ale cooperatorilor, precum si — succint — dreptul international al muncii.

Fireste, hoc sensu inteles, obiectul dreptului muncii apare necesar ca numarul orelor de
curs si seminar afectate acestei discipline sa fie sporit simgitor (in raport cu numarul de ore afectat
n prezent).

16. Suntem pe deplin constienti ca sustindnd cu tarie, fara sovaire, cele expuse in
capitolele III si IV ale studiului de fata ne asumam riscul de a trezi opozitia durd a unor valoroase
cadre didactice din invatamantul superior ce predau, la ora actuala, disciplina ,,dreptul muncii” la
facultatile de drept din Romania si care vor fi silifi — daca s-ar accepta viziunea noastra monista —
sa-si refacd radical, intr-o alta arhitectura, tratatele, cursurile si manualele lor privitoare la
disciplina ,,dreptul muncii”.

De asemenea, ne asteptam, concomitent, si la opozitia puternica a cadrelor universitare
care predau dreptul administrativ, Tntrucat ar trebui sa renunte la capitolele privitoare la statutul
functionarilor publici din tratatele/cursurile/manualele lor de drept administrativ.

Numai cd, de dragul adevarului stiintific, ne asumam — cu seninatate — atare riscuri,
eventual chiar majore.

% Cu privire la problematica definirii dreptului international al muncii, obiectul, subiectele, functiile etc. ale acestui

drept si cu referire la raportul dintre dreptul international al muncii si dreptul intern a se vedea ibidem, p. 93-121.
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